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CASE HISTORY
The claimant appealed a notice of determination issued on September 20, 2001, which denied benefits pursuant to AS 23.20.379 on the ground that he was discharged for misconduct in connection with his work.


FINDINGS OF FACT

Mr. Wells worked for Anchor House as a night monitor.  He worked for the employer from approximately August 1998 through September 2, 2001.  Mr. Wells earned an $10 per hour. He usually worked forty hours per week, Tuesday through Saturday.  His unemployment insurance claim began September 5, 2001.  The weekly benefit amount is $204.

The employer operates a home or an assisted living facility for mentally ill residents.  Mr. Wells' duties included being available to the residents during his shift, checking in on residents, and some cleaning of the facilities.  He worked the night shift from 11:30 p.m. to 7:30 a.m. When he began working for the employer, he did inquire about day shifts, but was aware that the night shift was the hardest for the employer to staff.  Two employees work the night shift, and there are several people "on-call" in case of emergency.

Mr. Wells suffers from knee pain due to arthritis.  His physician has recommended surgery if the pain persists, but Mr. Wells has decided that would be his "last resort."  He has continued to take medications such as Oxycodone for pain.  He also ingests Paxil as an anti-depressant, prescribed on October 10, 2001.  Triazolam was prescribed on September 26, 2001 as Mr. Wells has some difficulty sleeping.  He takes medication for high blood pressure on a daily basis.  On approximately April 10, 2000, or April 10, 2001, Mr. Wells received a prescription for Indomethacin for inflammation caused by arthritis.  It is not known whether the prescriptions were refills for previously prescribed medications.  Mr. Wells believes that the prescribed medications cause drowsiness, and he did submit copies of his prescriptions and their known side effects and several included the side effect of "drowsiness."   

On July 21, 2001, the employer warned Mr. Wells about sleeping on the job.  Mr. Wells slept for approximately three hours during his shift on July 20, 2001.  Mr. Wells believes that he was "dozing" rather than sleeping, and that he was not in a deep sleep.  On August 5, 2001, the employer noted that a co-worker reported that Mr. Wells slept for approximately one hour on the job, and that he cursed at a resident.  The employer believes that Mr. Wells' co-workers were reluctant to write down the instances of sleeping in the logbook.  The logbook is completed each shift, and employees may have feared reprisals from Mr. Wells according to the employer.  On September 1, 2001, Mr. Wells slept on the job and he "verbally accosted" staff by yelling and using profanity.  On September 2, 2001, the employer discharged Mr. Wells for sleeping on the job, and for verbally abusing staff.

Mr. Wells believes the prescription medications have made him irritable and have prevented him from sleeping more than four hours during the day.  He typically slept four hours in the morning, and had difficulty sleeping in the evening before work.  He contends that he attempted to stay alert by drinking coffee, and walking around, but he still had problems staying awake during his shifts.  He did inform the employer that he takes medications for various reasons. The employer was aware of the blood pressure medication, and possibly one other paid medication for arthritis.  


PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause. . . 

(2) was discharged for misconduct connected with the insured worker's work. . . .

Title 8 AAC 85.098 provides in part:


(d)
Under AS 23.20.379(a)(2), misconduct connected with work is any willful violation of the standards of behavior, which an employer has the right to expect of an employee.  An act that constitutes a willful disregard of an employer's interest or recurring negligence, which demonstrates wrongful intent, is misconduct. Isolated instances of poor judgement, good faith errors, unavoidable accidents, or mere inefficiency resulting from lack of job skills or experience are not misconduct. . . . 
   


CONCLUSION
The Alaska Employment Security Division Benefit Policy Manual MC 300.4 (June 1999) states, in part:

Sleeping on duty is, in most cases, misconduct.  Harm to the employer does not need to be shown.  However, it must be shown, as is true in all cases of alleged neglect of duty, that sleeping on the job was a deliberate and substantial disregard of the employer's interest.  It is possible that sleeping on duty can, under certain circumstances, be no more than mere unsatisfactory conduct.  It would not, in such cases, be misconduct.

The worker's explanation for falling asleep is of primary importance.  The fact that the worker was tired, or did not get enough sleep the night before, is generally not a sufficient reason.  The worker may be expected to get enough sleep to perform the job satisfactorily, or at least inform the employer why the worker could not report for work.  The acts of a worker who has a satisfactory explanation for falling asleep, such as the taking of prescription sedative drugs, may not be misconduct.  However, the worker is still expected to inform the employer of the problem…

Example: A claimant was discharged for sleeping on the job.   On both her breaks she took a nap because she was ill.  A coworker failed to awaken her.  In denying benefits, the Tribunal held that if she was ill, she should have called in sick, not counted on a coworker to awaken her.  (Manuel, 99 1802, August 6, 1999)

The employer did have alternate personnel that Mr. Wells could have contacted in case of an emergency during his shift, but there is no evidence that Mr. Wells contacted anyone to relieve him from duty.  Mr. Wells' medications may have played a role in his drowsiness and inability to stay alert, but it was up to him to find a remedy, or notify the employer of his medical concerns and inability to perform as necessary.  His position of night monitor in a residential facility for the mentally ill required alertness, and a higher standard of care.  The employer warned Mr. Wells about his conduct, and informed him that if he slept while on the job, his actions would result in termination.  The final incident occurred on September 1, 2001, when Mr. Wells' slept/dozed while on duty, and was apparently abusive to other staff after awaking.  Mr. Wells was aware that sleeping on the job affected the employer's interests and that of the residents. Mr. Wells willfully disregarded the standards of behavior the employer had a right to expect by failing to notify the employer of his inability to stay alert while working, and then sleeping/dozing on the job.  Therefore, Mr. Wells was discharged for reasons of misconduct in connection with the work, and benefits are disqualified accordingly. 

DECISION
The determination issued on March 8, 2001 is AFFIRMED. Benefits are denied for the weeks ending September 8, 2001 through October 13, 2001 pursuant to AS 23.20.379(a)(2) on the ground that the claimant was discharged for misconduct in connection with the work. The reduction to the claimant's maximum benefit entitlement is undisturbed, as is entitlement to extended benefits.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on October 17, 2001.
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