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CASE HISTORY
Mr. Ninemire timely appealed a September 26, 2001, determination that denied benefits under AS 23.20.379. The issue is whether the employer discharged Mr. Ninemire for misconduct connected with his work.


FINDINGS OF FACT
Mr. Ninemire last worked as a "rigger" for Pacific Log & Lumber in Shelter Cove, approximately 30 miles from Ketchikan, Alaska. He worked for the employer from August 1, 2001 through August 21, 2001. He generally worked six days per week with rotating days off.  He earned $16 per hour.  He began a claim for unemployment insurance benefits on December 15, 2000.  The weekly benefit amount is $234.

On approximately August 10, 2001, Mr. Chapman had told Mr. Ninemire to "layoff" Robert, the yard engineer because he was "touchy."  Mr. Ninemire blew the whistle at Robert several times to get him to perform as instructed.  Robert quit that day, but Mr. Mr. Ninemire believes Robert planned to quit to return home because he did not want to work in that location. 

Mr. Ninemire worked on a seven or eight-man crew in the woods, and Mr. Chapman, the "hook tender" was in charge of the crew.  Mr. Ninemire was second in command to Mr. Chapman.  Mr. Ninemire and his "buddy" Mr. Marriott worked together, but they continually had problems getting along together while working.  Mr. Ninemire believes that Mr. Marriott did not like him supervising on the job.  Since the occupation is dangerous and requires attentiveness, and alertness, employees often yell to be heard over the machinery. The employer does allow some profanity in the woods amongst the employees, and Mr. Ninemire used profanity because he believes it gets the point across.   

The employer discharged Mr. Ninemire on August 20, 2001 because of an argument that occurred that day. On August 20, 2001, Mr. Ninemire and Mr. Marriott were working together, with Mr. Chapman and the rest of the crew nearby.  Mr. Ninemire yelled and swore at Mr. Marriott about the way he was performing a job.  He accused Mr. Marriott of behaving "like a woman" and called him a "bitch" as well as other unflattering names.  He believes Mr. Marriott "nit-picks."  Mr. Ninemire informed Mr. Chapman that Mr. Marriott was "out of there" because he did not want to work with him anymore. Mr. Ninemire told Mr. Marriott to "get out."  Mr. Ninemire thought Mr. Marriott understood he discharged him.  Mr. Ninemire believed he had the authority to discharge Mr. Marriott, and that Mr. Chapman would follow through with the discharge.  However, Mr. Chapman did not "back him up" on the discharge according to Mr. Ninemire.  After the loud conversation with Mr. Marriott, Mr. Chapman asked Mr. Ninemire if he had "run off" Mr. Marriott.  Mr. Ninemire has worked with Mr. Chapman, Mr. Marriott, and "Robert" before, as he has been a logger for thirteen years. 

Mr. Seley contends that Mr. Marriott quit, and that Mr. Ninemire was discharged for failing to work as a team member.  He believes that the crews must work together as a safety measure, and that the work disruptions due to continuous arguing caused safety concerns.  Mr. Ninemire agrees that the crew needs to work together.  He believes that Mr. Marriott's attitude caused him to become angry, and although they remain friends, they just cannot work together. 

On August 21, 2001, Mr. Chapman informed Mr. Ninemire that he could leave with Mr. Marriott.   Mr. Ninemire and Mr. Marriott left together and spoke to Mr. Seley on their way back to town.  They informed Mr. Seley that they could not work together.  Mr. Marriott was rehired on approximately August 25, 2001.  Mr. Ninemire believes Mr. Chapman may have discharged him because he was upset with him.  Mr. Ninemire borrowed Mr. Chapman's boat without permission and he believes that may have had something to do with the discharge. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


POLICY & PRECEDENT
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


A single act of insubordination may constitute misconduct, if it is serious enough. Reprimands or warnings are necessary in most cases, however, to make certain that the worker was aware that the conduct was unsatisfactory. Cantrell, Comm'r Dec. 9225160, June 30, 1992.  

A dispute between a worker and a supervisor or an employer is not by itself misconduct in connection with the work.  "Not all disputes with a supervisor rise to the level of insubordination constituting misconduct."  (Cantrell, 9225160, June 30, 1992.)  The normal give and take of the work situation nearly always causes some disputes.  Disagreements over how the work is to be done, wages, and the like are common in the workplace. 

The Employment Security Division, Benefit Policy Manual, MC 390.25, states in part:


ANNOYANCE OF FELLOW EMPLOYEE
It is the responsibility of workers to get along with other employees to the best of their ability.  However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct.  However, if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work (Wright, 9125524, February 14, 1992.)

Example: Gordon Dean (98 2599, December 31, 1998) was discharged from his job after several warnings because his fellow workers complained that he was " harassing, antagonistic, and uncomplimentary in terms of their abilities and productivity." The Tribunal denied benefits, as there was no showing that Mr. Dean was incapable of getting along with his fellow workers.

CONCLUSION

The employer discharged Mr. Ninemire after he had been reprimanded or warned on one other occasion for disrupting operations when he repeatedly blew the whistle at another employee, and that employee walked off the job.  The day before the discharge occurred, Mr. Ninemire argued loudly with his subordinate, Mr. Marriott, in front of fellow employees to the point of anger, name calling, and the disruption of work activity. Since Mr. Ninemire was supervising, and he had problems working with Mr. Marriott, it was up to Mr. Ninemire to discuss the matter with Mr. Chapman and attempt to resolve the situation with a minimum of disruption. 

Mr. Ninemire was aware of what constituted inappropriate behavior in the workplace, and it is credible that the continued arguing was a detriment to the employer's operations.  Although some cursing and swearing at co-workers is tolerated in this occupation, Mr. Ninemire's continued arguing, cursing, and name calling with the other employee rose to the level of inappropriate behavior in the workplace, or a substantial disregard of the employer's interests. Therefore, Mr. Ninemire was discharged for misconduct in connection with the work.


DECISION
The September 26, 2001, discharge determination is AFFIRMED.  Mr. Ninemire is denied benefits beginning with the week ending August 25, 2001 through September 29, 2001. The reduction to the claimant's maximum potential benefit entitlement is reduced and he is ineligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on October 17, 2001.
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