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CASE HISTORY

Mr. Hodder timely appealed an October 3, 2001 determination that denies benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Hodder began work June 10, 2001. He installed and repaired satellite dishes for the employer. His supervisor was the owner, Mr. Owens. However, Mr. Hodder received his training from another technician. 

Mr. Hodder was terminated by Mr. Owens. His last day of work was August 28, 2001. The letter of termination Mr. Hodder received cited an inability to follow directions, and negative attitude.  Mr. Owens cited three incidents which lead to Mr. Hodder’s termination. All three occurred toward the end of his employment.

During a service call, the satellite dish owner felt the work should still be under warranty. Mr. Hodder tried to call Mr. Owens but could not get through to him. He then contacted Tracy Larsen, the owner of a related business, who would also have the warranty records. Later, he contacted Mr. Owens about the service charges. Mr. Owens interpreted this call as being argumentative about the fee. 

Mr. Hodder was sent on another service call and was specifically instructed that it was a service call and needed to be charged as such. When Mr. Hodder got to the dish site he determined that it was not a service problem, but rather simply had to do with the size of the dish. Mr. Hodder tried to sell the customer an upgraded dish. And he did not want to charge for a service call because no repair work was performed. Mr. Owens called Mr. Hodder at the work site irate that a service fee was not being charged. The customer overheard the discussion and became unhappy with the employer and was thereafter lost as a customer. 

The final incident occurred the day before Mr. Hodder’s termination and stemmed from yet another service call. Mr. Hodder was sent out to a site only to find that the problem was the location of the dish that placed a tree in the way of reception. Mr. Hodder proceeded to replace some corroded connections and for this charged the customer for 15 minutes of work. Mr. Hodder was under the impression from his training that he could adjust charges at the work site as necessary and that the service charge could be billed in units of 15 minutes. Upon his return Mr. Owens discussed the billing with Mr. Hodder. 

Later, Mr. Hodder discussed the matter with a secretary and with Mr. Larsen. Mr. Hodder considered Mr. Larsen a friend and did not understand that Mr. Owens did not want personnel matters discussed outside work. Mr. Owens believed Mr. Hodder had been cautioned about such discussions. 

Mr. Hodder was also terminated for having a poor attitude. In early August Mr. Hodder had injured his back and was unable to work for around a week. During his absence Mr. Owens hired another technician which resulted in less work for Mr. Hodder when he returned, and in turn, less pay. Mr. Hodder felt this explained some of his exhibited unhappiness with the job. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:

“The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….”


To the owner, Mr. Hodder’s interactions with him, and his handling of service charges exhibited insubordination. However, the last incident could also be explained by instructions he may have received during training—that field adjustments to charges could be made. In the other incidents Mr. Hodder was either attempting to determine the warranty status of a dish, or trying to sell a larger replacement dish. In none of the incidents does the evidence suggest that Mr. Hodder’s actions were intentionally against the best interests of the employer.

Furthermore, Mr. Hodder was also terminated because his general attitude was negative, and because he continued to have conversations about his employment outside the workplace.      Mr. Hodder pointed out that he had come back from a back injury, was on light duty, and was not earning nearly as much money as before his injury. He was upset about this. He also was frank in stating that he did not fully appreciate the owner’s concern with talking about business matters outside the workplace. I hold that neither of these reasons for termination display an intentional disregard of the employers best interests. Letting a person go for good business reasons may, nevertheless, not be sufficient to prove misconduct.

Mr. Hodder was terminated from his employment for reasons that are not work-connected misconduct.

DECISION
The October 3, 2001 determination is REVERSED. Mr. Hodder is allowed benefits beginning with the week ending September 1, 2001 through the week ending October 6, 2001, if he is otherwise eligible. The three-week reduction of his maximum benefit amount is restored. The determination will not interfere with his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 23, 2001.








Michael Swanson







Hearing Officer

