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CASE HISTORY

Mr. Moore timely appealed a determination issued on October 4, 2001, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Moore last worked for Sal’s Enterprises during the period July 1998 through August 30, 2001. He earned $10 per hour for full-time work as a baker. Mr. Moore was discharged on or about September 5 for his failure to call or show for work.

On August 31, Mr. Moore asked a former employee (Michelle) of Sal’s to fill in for him. He had gotten permission from Mr. Simmons, kitchen manager, to take time off as needed if he (Mr. Moore) could get someone to cover his shifts. Mr. Moore also had to get 

Mr. Simmons’ approval. Michelle contacted Mr. Simmons while 

Mr. Moore was present and was told she could cover the shifts.

On September 1, Michelle received a phone call from Mr. Simmons’ girlfriend and was told the shifts were covered, that she did not need to work.

Mr. Moore did not have any contact with the employer until September 5 when he called to see about returning to work. 

Mr. Simmons informed Mr. Moore that the general manager had replaced him (Mr. Moore). Mr. Simmons did not know why. Mr. Moore contacted the general manager to ask why and was not given any reason(s).

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
A failure to properly notify the employer of an absence can be misconduct connected with the work provided the employee was capable of making the call.

Mr. Moore was capable of speaking directly with Mr. Simmons. Although Michelle made the call and spoke with Mr. Simmons, 

Mr. Moore was in the room at the time. If Mr. Simmons had needed to speak to Mr. Moore, he could have made that request. Mr. Moore was under the impression that Mr. Simmons had given his okay for the time off from work. Mr. Moore had followed the instructions of 

Mr. Simmons in taking time off.

The employer’s failure to appear for the hearing and provide rebuttal testimony establishes Mr. Moore’s testimony to be more credible. Accordingly, Mr. Moore followed proper procedure. His discharge did not amount to misconduct connected with the work.

DECISION
The determination issued on October 4, 2001, is REVERSED. Benefits are allowed for the weeks ending September 8, 2001, through 

October 13, 2001, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 7, 2001.
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Hearing Officer

