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STATEMENT OF THE CASE

On October 23, 2001, Ms. Bolter timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Bolter began working for Plaid Pantry, a convenience-store chain in June 2001. She last worked on September 18. At that time, she normally worked 42 hours per week plus overtime and earned $7.50 per hour.

Ms. Bolter worked the night shift, usually getting off about 6:00 a.m. On September 18, about 3:55 a.m., a man stole several cartons of cigarettes. Ms. Bolter felt that he could have physically attacked her, because he came around the counter towards her to get the cigarettes. After he left, she called the police who investigated the theft.

Around 7:30 to 8:00 a.m., Penny Moore, the area manager, came and first learned of the robbery. She tried to talk to Ms. Bolter, who would not answer her questions. The testimony of Ms. Bolter and Ms. Moore differ on this.

· Ms. Bolter testified that Ms. Moore “interrogated” her, asking her the same question several times.

· Ms. Moore testified that Ms. Bolter refused to answer her questions, asking her why she wanted to know.

Ms. Moore asked Ms. Bolter to take the next couple of days (they were Ms. Bolter’s scheduled days off), and they would talk then. Ms. Bolter left the store about 9:00 a.m.

On the day of the appointment, Ms. Bolter stopped at another Plaid Pantry store near where she lives. She asked the manager there, Michelle Nichols, to call “Hitler,” and tell her she was on her way but would be a few minutes late.

When Ms. Bolter arrived, she met with Ms. Moore in a corner of the store. Again, the testimony of what occurred at this meeting differed.

· Ms. Bolter testified that

· Ms. Moore told her she had three questions;

· Ms. Moore asked her what happened, and if she felt okay to go back to work.

· Ms. Moore then told her that she would fire her if she were ever again insubordinate to her by calling her “Hitler.”

· At that point, Ms. Bolter took a note out of her pocket. The note did not say that she quit, but rather said that she could not take it anymore. She gave it to Samantha Folk, another employee, and then left.

· She did not use any offensive language to Ms. Moore. She called Ms. Moore “Hitler” because Ms. Moore asked her to meet with her so that she could psychologically evaluate her, and she felt Ms. Moore’s questioning was an “interrogation.”

Ms. Moore testified that

· she asked Ms. Bolter the two questions.

· Ms. Bolter kept answering her as if she were a drill sergeant, saying “Yes, ma’am” in a condescending manner. Ms. Moore did not take it as politeness to a supervisor.

· Ms. Bolter used offensive language both on this occasion and on the morning of the robbery.

· Ms. Moore then told Ms. Bolter that if she continued to speak to her in that manner or refer to her with those names, she would fire her.

· Ms. Bolter then took the note from her pocket, and took it to Ms. Folk. However, when Ms. Moore asked her to return, Ms. Bolter threw the paper on the floor in front of Ms. Moore and left.

Michelle Nichols is the manager of the store who Ms. Bolter approached to have her call Ms. Moore and tell her that she would be a few minutes late. Ms. Nichols is no longer employed by Plaid Pantry, establishing her as a disinterested witness. Ms. Nichols affirmed that Ms. Bolter asked her to call “Hitler.” She characterized Ms. Bolter as being vociferous and that she was ranting and raving. She has also heard Ms. Bolter use inappropriate language. Ms. Nichols was also present at the store on the morning of the robbery. She recalls that Ms. Moore was asking Ms. Bolter what occurred. Ms. Bolter was angry and irritated with Ms. Moore, telling her that she did not want to answer Ms. Moore’s questions because she had already told the police what happened. Ms. Nichols heard Ms. Bolter call Ms. Moore “a bitch.”

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The testimony of Ms. Nichols, a disinterested witness, supports the testimony of Ms. Moore that Ms. Bolter called Ms. Moore “Hitler” and “bitch”, and used offensive language towards her. However, neither the difference in the testimony or Ms. Bolter’s language is critical to a decision on this matter.

Ms. Bolter quit her employment when she walked out the door rather than answer Ms. Moore’s questions. The questions were a legitimate area of concern for an employer to ask when it has been robbed. The fact that Ms. Bolter had already given that information to the police did not exonerate her from giving it also to her employer.

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

Ms. Moore did not follow a “course of conduct amounting to hostility, abuse, or unreasonable discrimination.” Ms. Moore was only asking questions of her, questions, as noted, that were well within her right and responsibility to ask.
It is the conclusion of the Appeal Tribunal that Ms. Bolter voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on October 12, 2001 is AFFIRMED. Benefits are denied for the weeks ending September 22, 2001 through October 27, 2001. Ms. Bolter’s benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 15, 2001.
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