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CASE HISTORY
Mr. Bryson timely appealed an October 23, 2001, determination that denied benefits under AS 23.20.379 holding he voluntarily left suitable work without good cause. The determination disqualified him benefits from September 29, 2001 through November 3, 2001.  The disqualification ended November 3, 2001, or when he returned to work and earned eight times his weekly benefit amount (whichever came first). The determination also reduced his maximum benefits by three weeks and warned he would not be eligible for extended benefits unless he returned to work and earned eight times the weekly benefit amount during the disqualification period.


FINDINGS OF FACT
Mr. Bryson last worked for Campbell Towing Co, Inc as a cook/deckhand.  He worked for the employer from August 1, 2001 through September 18, 2001.  He has worked for the employer in the past. He last earned $175 per day.  He generally worked seven days per week, on a one, two, or three-month tour.  His claim for unemployment insurance benefits began July 20, 2001. The weekly benefit amount is $240.

Mr. Bryson signed up for a three-month tour that began in August 2001.  He worked aboard a tugboat that traveled between Alaskan ports.  His position included deckhand duties, and cooking aboard the tugboat.  In early September 2001, a new first mate came aboard the boat.  Mr. Bryson worked the 12:00 a.m. to 6:00 a.m. shift with the first mate, Mr. Kendall.  From the beginning of Mr. Kendall's tour, they had some difficulty communicating, according to Mr. Bryson.  

On approximately September 16, 2001, Mr. Bryson spoke to the captain about the difficulties with the mate.  He requested that the captain contact Mr. Rice, operations manager and dispatcher, to inquire about a transfer to another vessel.  Mr. Bryson had a previous conversation with Mr. Kendall where Mr. Kendall yelled at him, and later proceeded to talk to the captain about him.  Mr. Bryson attempted to ignore Mr. Kendall's behavior, but did ask at least once if there was something he needed to correct in order to change the situation.  On another occasion, Mr. Kendall became angry because Mr. Bryson tried to explain how he performed a routine procedure.  Mr. Bryson believes Mr. Kendall took offense to a "deckhand" explaining vessel procedures.  

On September 18, 2001, Mr. Bryson and Mr. Kendall stood in the wheelhouse watching the movement of a barge in Klawock, Alaska.  Mr. Kendall wanted to know what was happening with the barge. The procedure appeared to be routine to Mr. Bryson, so he told Mr. Kendall it was the way they normally did it.  Mr. Kendall became irate and told Mr. Bryson he was sick of him telling how to run things, and that he did not know anything.  Mr. Kendall was angry, and he told Mr. Bryson that if he did not like the way things were, he could leave the ship. He used profanity while shouting into Mr. Bryson's face, and then he flicked a cigarette past Mr. Bryson's ear, and out the wheelhouse door. 

Mr. Bryson believes Kendall was so close to his face that he felt his spit as he spoke.   He believed Mr. Kendall might cause him bodily harm, so he left the wheelhouse.  He believes Mr. Kendall "drinks" and that he had been in a fight before boarding the vessel to work two weeks earlier.  Mr. Bryson smelled alcohol on Mr. Kendall when he boarded, but he did not smell alcohol after that.  He contends that Mr. Kendall may have had personal problems that caused him to act in the manner that he did.

After Mr. Kendall yelled at Mr. Bryson in the wheelhouse, Mr. Bryson went ashore to a payphone to call Mr. Rice, and to request a new ship assignment.  He informed Mr. Rice that he could not get along with the new mate.  Mr. Rice informed him that if he could get to Seattle he could change ships.  Since the tugboats had close quarters, it was not unusual for Mr. Rice to transfer crew to other ships due to personality differences.  However, Mr. Bryson was unable to make connections to Seattle.  He telephoned Mr. Rice again and stated that he really needed to get off the ship, but he could not make the connection to Seattle.  Mr. Rice asked that he stay aboard until the ship returned to port.  Mr. Bryson believed that would not occur until the next week.  It was his experience that it was very difficult and expensive to get off the ship due to the remoteness of their work.

Mr. Rice believes it would have been two or three days before the ship returned to port and he could then replace Mr. Bryson.  Mr. Bryson assured Mr. Rice that he would attempt to stay aboard a few more days. Mr. Rice told him to "work it out" and do his work.  Mr. Bryson returned to the ship and spoke with Mr. Kendall as a last attempt to resolve the issue.  Mr. Kendall again loudly informed Mr. Bryson that he could pack his bag and get off the ship.  Mr. Bryson decided he could not continue to work with the mate.  He believes the work on a tugboat to be dangerous and he did not want to continue working with the mate under those working conditions.  He telephoned the employer, and when he could not contact Mr. Rice, he informed the secretary that he was leaving the ship.  

The employer believes Mr. Bryson quit the job without notice, and it cost $800 to get another crewmember form Seattle as a replacement.  The ship required four crewmen in order to continue operation.  The captain called later that evening to report Mr. Bryson had not returned to the ship. The employer did not rehire Mr. Bryson. However, Mr. Bryson did find other work beginning November 13, 2001.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
    An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)      left the insured worker's last suitable work voluntarily without good cause....


(c)     The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)     The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)      leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

A worker has good cause for voluntarily leaving work because of a supervisor's conduct only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must attempt to resolve the matter prior to leaving work.  (Townsend, 95 1844, October 20, 1995.) In order to be eligible for unemployment insurance, a person must establish that he had no reasonable alternative than to quit at the time he did.  In Wright, Comm'r Dec. 86H-UCFE-210, August 29, 1986.  

The record establishes Mr. Bryson left work due to hostile actions and threatening behavior from a supervisor. The first mate had previously acted aggressive toward Mr. Bryson by yelling in his face and flicking a cigarette past his ear.  Mr. Bryson attempted to rectify the situation on several occasions, first by requesting the captain contact Mr. Rice for a transfer, and then by contacting Mr. Rice himself. 

Mr. Bryson's position required that he work directly for the mate aboard the vessel in close quarters, in a position that can be considered more dangerous than the average job. The first mate's behavior provided compelling reason for Mr. Bryson to leave work after unsuccessful attempts at resolving the matter.  The ship captain witnessed some of the hostile behavior, and was unable or unwilling to correct the situation. In view of all the facts, Mr. Bryson acted as a reasonable and prudent person, and he has provided compelling reason for leaving work. The disqualifying provisions of AS 23.20.379 do not apply in this matter.


DECISION
The determination issued on October 23, 2001 is REVERSED.  Benefits are allowed for the weeks ending September 29, 2001 through November 3, 2001, if otherwise eligible. Mr. Bryson's maximum potential benefit entitlement reduced as a result of the determination is restored, as is eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on November 30, 2001.



___________________________



Cynthia Roman, Hearing Officer

