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CASE HISTORY

Mr. Bernier timely appealed an October 24, 2001 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT

Mr. Bernier worked as a cook/baker for the employer. He began work on August 1, 2001. His last day of work was October 5, 2001. He worked 12-hour days. All of Mr. Bernier’s work for the employer took place on the North Slope. In August, Mr. Bernier worked on the oil-drilling rig known as Wrangell. There he was assisted by a kitchen helper. He was then placed at Rig 36 as First Cook. He was assured that someone would be there to explain procedures and assist him in filling out paperwork. No one was there to help him. He went on R and R after that shift ended.

During the month of September, he tried contacting the personnel office many times about another assignment, but no one ever called back. Finally, in early October, he was sent to work on Rig 16 for a week and then was to transfer back to Wrangell. 

Mr. Bernier discovered that the work on Rig 16 required that he take out the garbage and mop the floors and that there was no kitchen helper. The added work did not allow him time to get off his feet. After a few days, his back and legs began to hurt and to cramp. He complained to the head cook, Tom, that he didn’t think he could his shift at Wrangell, but that he was willing to complete the workweek on Rig 16. Tom, in turn, reported the complaints to the personnel department.         

Mr. Bernier was taken off the rig early and flown home. He did not attempt to contact the personnel office about more work remembering that no one had returned his many calls in September. 

Mr. Bernier had last worked on an oil rig about fifteen years ago. About seven or eight years ago a doctor advised him that he needed to find work that did not require standing on his feet for long periods of time. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
The Employment Security Division's Benefit Policy Manual, in section VL 425.6 states,  in part, as follows:

Determination of Suitability


In determining whether the work is suitable for the worker, consider:

1.
The degree of risk to the worker's health, safety, and morals.

2. The worker's physical fitness for the work.

Physical ability does not necessarily establish work-suitability in the case of a worker with an existing health problem, if accepting work is detrimental to the claimant's health, or if the claimant's heath or physical condition prevent the claimant from performing work.  Suitability encompasses more than the short-term physical capability.  A claimant may be capable of performing a particular job and yet be unsuited for it. 

The work was within Mr. Bernier’s prior training and experience. Furthermore, 12-hour shift work is a normal working condition on the North Slope. However, Mr. Bernier had not worked under those conditions for many years and had existing back problems which the long shift work aggravated. Mr. Bernier attempted working the under the more strenuous conditions on Rig 16 but physically could not complete his two week rotation. He was removed from the rig before he could complete his shift or seek accommodation from the employer. Under these circumstances Mr. Bernier is considered to have quit work with good cause.

DECISION
The dated October 24, 2001 determination is REVERSED.         Mr. Bernier is allowed benefits beginning with the week ending October 13, 2001 through the week ending November 17, 2001. His maximum payable benefits are restored and he may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 19, 2001.








Michael Swanson







Hearing Officer

