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STATEMENT OF THE CASE

On October 26, 2001, Mr. Jackson timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Jackson began working for the City of Saxman in February 2001. He last worked on August 3. At that time, he normally worked 40 hours per week, and earned $14.00 per hour.

At the end of his employment, Mr. Jackson was working as an ironworker on the City of Saxman community hall project. He came to work on August 3, and found there was no lead man to tell the workers what needed to be done. All the workers were standing around. Mr. Jackson was told by Paul to just stand there and do nothing. Mr. Jackson does not know who Paul is or what authority he had. Later, about 10:30 a.m., David Jensen, project manager, arrived. He told Mr. Jackson to get his tools and leave. Mr. Jackson protested that, if he was being discharged, the proper avenues had not been followed. He had received no oral or verbal warnings, and had not been given an opportunity to defend himself. Mr. Jensen just told him to leave.

Exhibit 7, page 1 is a report of a telephone conversation between a representative of the Employment Security Division and Mr. Jensen. In that conversation, Mr. Jensen is reported as having said that Mr. Jackson had missed one to several days after having been paid on several occasions. Mr. Jackson agrees he missed work on one day because he was sick. He had no telephone with which to call. Mr. Jensen is also reported as having said that Mr. Jackson did not return to work after August 3. Exhibit 4 is a written statement by Mr. Jensen. In this document, Mr. Jensen writes that Mr. Jackson was “sent home for coming late.” This document also indicates, according to the Employment Security Division, that the reason for the separation was a lack of work.

Mr. Jackson had intended on quitting his job in order to move to Juneau to enroll his children in school. However, he had not given notice of his intent to quit, and did not move until August 26.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

There is nothing in the record before the Tribunal to substantiate that Mr. Jackson was laid off due to lack of work. Rather the record indicates that Mr. Jackson either quit his employment when he did not return to work, or was discharged when Mr. Jensen told him to go home.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

It is undisputed that Mr. Jackson did not return to work on August 6; however, he did not because he had, on August 3, been told by Mr. Jensen to pack up his tools and go home. This can only be interpreted as a discharge.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

The employer did not attend the hearing to give testimony on why it discharged Mr. Jackson. From Mr. Jensen’s comments, it appears that Mr. Jackson may have been discharged because he did not report for work on several occasions. This, however, has not been established, and Mr. Jackson gave a reasonable excuse for not coming to work.

It is the conclusion of the Appeal Tribunal that the City of Saxman has not established it discharged Mr. Jackson for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on October 11, 2001 is REVERSED. Mr. Jackson is allowed benefits under AS 23.20.379 for the weeks ending August 11, 2001 through September 15, 2001 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 16, 2001.


Dan A. Kassner


Hearing Officer

