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CASE HISTORY

Ms. Farley made a timely appeal from a determination issued October 30, 2001 that denied her benefits under AS 23.20.379.  The determination held Ms. Farley voluntarily left suitable work without good cause.

FINDINGS OF FACT

Ms. Farley was employed full-time by Aurora Electric Inc. from February 27, 2001 to September 21, 2001. She last worked as a dispatcher. Her immediate supervisor was Josh Haslett.

In mid-July, Ms. Farley began taking coursework to obtain her  Microsoft Certification. Initially, that coursework was to be completed in February 2002. She took this coursework at night 3 days per week. 

Ms. Farley began to feel tired and to have difficulty getting to work on time. Her immediate supervisor expressed concern about her keeping up with her work. Approximately a month prior to her separation from employment, the chief financial officer for the company voiced concern about her work attendance. From then on, she made a concerted effort to be to work on time.

A few days before the end of her employment, Ms. Farley had a meeting with her immediate supervisor. At that meeting her job duties were expanded somewhat. Ms. Farley was apprehensive about the added duties, but expressed her determination to do the work. She went to class that night and came to work the next day and asked her supervisor if there wasn’t something part-time that she could do, specifically stating to him that she was not quitting, but that she wanted to cut back her work hours. She was told that there was nothing part-time available and that the dispatch position was full-time. 

After three days of illness, Ms. Farley came back to work to discover people had been applying for her position. She asked her supervisor about this, and he again told her that there was nothing part-time available and that perhaps it would be better if she found something part-time elsewhere. Ms. Farley agreed, offering to stay until her replacement was trained. She was asked to give her resignation which she did. Ms. Farley testified that it had not been her intent to quit her job and that she would have “hung in” if nothing part-time was available.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker’s last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

Ms. Farley’s uncontested testimony is that she did not intend to quit her work. She expressed a desire for part-time work.  The employer could not offer her such work, and instead they began looking for her replacement. The employer then advised her that it would be best if she found more suitable part-time work elsewhere. Ms. Farley agreed and also agreed to execute a resignation. Nevertheless, I hold the employer was the moving party in Ms. Farley’s separation from work. It is therefore necessary to establish that she was discharged for work connected misconduct before a penalty can be imposed.

Ms. Farley had been cautioned about her attendance. This was her only infraction. She had never been issued a formal warning about it, nor was this problem even advanced as a reason for separation. Ms. Farley’s request for part-time work does not constitute misconduct. 

This tribunal concludes that Ms. Farley was dismissed for reasons other than misconduct in connection with work. Thus,  Ms. Farley is not subject to disqualification. 

DECISION

The October 30, 2001 determination is REVERSED.  Benefits are allowed for weeks ending September 29, 2001 to November 3, 2001 and continuing thereafter, pursuant to AS 23.20.379, if otherwise eligible.  Ms. Farley’s maximum potential benefit entitlement is restored and she may be again eligible for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 21, 2001.


Michael Swanson


Hearing Officer

