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CASE HISTORY

Ms. Hartman timely appealed a determination issued on November 8, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Hartman worked for Pet Emergency Treatment, Inc. during the period February 15, 2001, through October 8, 2001. She earned $14 per hour for full-time work as a veterinary technician. Ms. Hartman quit effective October 20, 2001, to attend school.

Sometime in September 2001, Ms Hartman was injured at work. She began to have problems with her jaw. On October 6, her dentist recommended that she see an oral surgeon. Ms. Hartman saw 

Dr. Killebrew on October 8. He advised her that she would have to have physical therapy three times per week for three months and wear a jaw splint at night for three months. The doctor also advised Ms. Hartman that she might have to have oral surgery at some point. Ms. Hartman made the decision to quit her job to attend certified nursing school and gave her notice to her employer that day.

Ms. Hartman did not work after October 8 due to her doctor’s advice she remain off work until October 22. Ms. Hartman was accepted into the certified nursing assistant training course with “AVTEC” on September 27. On October 11, she was told she could begin the course on October 23. Ms. Hartman advised her employer her work separation date would be October 20.

Ms. Hartman applied for the training on September 22, right after her injury. She wanted to change careers as she was worried her jaw could get reinjured. Ms. Hartman’s physical therapist indicated that even an elbow to the jaw could cause more damage. She did not want to continue working around dogs that might cause her to harm herself again. Ms. Hartman could have worked in her capacity as a technician if she did not have to restrain dogs.

The employer was aware of the injury and knew Ms. Hartman was worried about reinjury. She did not, however, discuss that concern with her supervisor, Ms. Kelly, before making the decision to quit. 

Ms. Hartman would have continued working on-call or part-time if she could have. She was concerned that she would not be able to fulfill her job duties in an emergency pet situation. 

Ms. Hartman was also concerned about her inability to give adequate notice to her employer if she was unable to work. She did not, however, discuss those concerns with her employer. The employer would have worked with Ms. Hartman within her limitations. 

Ms. Hartman does not dispute that a certified nursing assistant could be placed in a situation where a patient might inadvertently cause harm. She would ensure the potential employer was aware of her previous injury.

As a technician, Ms. Hartman was required to do x-rays on animals, give injections of medicines, restrain animals, dress wounds, take vital signs, handle minor situations such as removing raccoon quills from dogs, etc. The employer requires previous experience as a technician. No certification is required. 

Exhibit 10 contains a Dictionary of Occupational Codes listing for a veterinary technician. The code assigned is 079361014. 

Ms. Hartman admits she did the majority of those duties listed with the exception of dental hygiene.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

(3) leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that

     training upon separating from work….


CONCLUSION
The record establishes that Ms. Hartman left her last job as a result of her injury and to attend school. 

Leaving work because one is concerned about possible reinjury is understandable. Changing situations can cause work to become unsuitable, which does not require the showing of good cause. However, that is not the case in this situation. Ms. Hartman would have continued in a part-time or on-call status. Further, she is planning to work in a similar position as a certified nursing assistant. The employer was willing to allow Ms. Hartman to continue working within her limitations. 

The employee must exhaust reasonable alternatives before leaving work. Ms. Hartman did not meet with her employer to go over the concerns to see if alternatives would be available to her. She did not have good cause, as it is defined under 8 AAC 85.095(a), to leave work.

Under 8 AAC 85.095(c), good cause can be shown if a worker leaves unskilled employment to attend vocational training. The nature of Ms. Hartman’s training establishes it to be vocational in nature. Therefore, the Tribunal must turn to the nature of the work she left to attend that training.

In Bell, Comm'r Dec. No. 95 1382, July 20, 1995, the Commissioner set new policy as follows:PRIVATE 


ESD has adopted a procedure that uses the worker function ratings in the U.S. Department of Labor's Dictionary of Occupational Titles (DOT) to determine the skill level of a job. Each occupation is assigned a nine digit code that reflects, among other things, the complexity and required skill level of the occupation. The fourth, fifth, and sixth digits of the code address the way in which the occupation handles "data", "people", and "things", respectively. The value of each digit shows relative "skill" --the larger the number, the lower the "skill." The ESD rule of thumb says that the value of the fourth, fifth, and sixth digits must be "6", "7", and "6", respectively, to qualify as "unskilled."


The claimant's last work was as a garbage truck driver. He was  assigned a DOT code of 905.663-101. The description for the position given to that code, he agrees, meets the definition of the job he filled. He worked for the employer for nearly two and a half years and learned the position through on-the-job training. A common-sense view of that occupation leads us to conclude it is closer to an "unskilled" occupation than a "skilled" class, but the common-sense view conflicts with the DOT code. 


Until a new policy based on a more objective way of judging an occupation's skill level can be developed, we will not entirely reject the long-standing method of applying the DOT code. However, we will not allow the DOT code to override a subjective judgement of skill level, where the subjective judgement appears to be more accurate and more in keeping with the remedial and work force development purposes of this regulation. This claimant's last work should be considered "unskilled", and he should be eligible for the waiver of availability….

The DOT Code assigned to Ms. Hartman reveals the middle three digits as “361.” Under the DOT Code method of determining skilled versus unskilled, Ms. Hartman’s last work was skilled.

Taking a common sense approach to her last work, the Tribunal concludes her work was skilled. Giving injections, taking x-rays, taking vital signs, and dressing wounds requires a skill that is obtained either through training or experience. That type of work cannot be performed by just anyone. Accordingly, Ms. Hartman left skilled employment with the intent to begin vocational training.

Based on the above, good cause has not been shown in Ms. Hartman’s decision to quit her job when she did. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on November 8, 2001 is AFFIRMED.  Benefits are denied for the weeks ending October 27, 2001 through 

November 17, 2001. Ms. Hartman’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 28, 2001.
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Hearing Officer

