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CASE HISTORY

Mr. Sedivy timely appealed a determination issued on November 14, 2001 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Sedivy worked for Peninsula Roofing, Inc. during the period April 1994 through October 16, 2001. He earned $21 per hour for full-time work as a journeyman roofer. Mr. Sedivy quit effective October 26.

On October 17, Mr. Sedivy learned the employer had submitted disciplinary information regarding him to the Employment Security Division (ESD). That information was submitted upon the ESD’s request when Mr. Sedivy filed for unemployment compensation for a week he had been suspended from work. Mr. Sedivy made the decision to quit on October 17 but did not tell the employer until 

October 26 because he was busy working on an appeal from the denial of benefits under AS 23.20.379(a)(2) (discharge for misconduct connected with the work).

Mr. Sedivy also considered in his decision to quit a decline in the work hours that began in late August 2001. The employer had hired out of state workers (with the Department of Labor and Workforce Development’s approval), and Mr. Sedivy believed they were getting more hours than he was. The employer did not deny hiring out of state workers but they were left with no alternative because the union they hired from had no qualified workers. The workers were better at metal work than Mr. Sedivy and some were asbestos abatement certified, which Mr. Sedivy was not. The employer was not willing to assign Mr. Sedivy to the metal work and could not assign him to asbestos abatement.

Mr. Sedivy complained to one of the owners about the lack of hours (20 to 32 per week) but not the other owner, Mr. Andrews. He also did not file a union grievance because he did not believe it would do any good. Mr. Sedivy believed that if he did not quit he would soon be fired.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
There is no dispute that Mr. Sedivy quit his job. Although he contends he quit, in part, due to a cut in hours, he quit when he did because the employer had provided disciplinary information to the ESD. There is no evidence that the information provided by the employer was false or done under some false pretext. The ESD has an obligation to obtain all facts from both the former employee and the former employer in work separation issues. Good cause for leaving work because the employer complied with that directive was without good cause.

Mr. Sedivy contends he also quit because he got fewer hours than others around him. The Tribunal does not believe this played a pivotal role in his decision to quit, but will address the reason.

The employer has the right to assign the methods of work and the hours of work to its employees. If an employer discriminates, good cause may be shown. However, the claimant’s “allegation of discrimination must be based upon reasonable evidence.” The worker must also give the employer the opportunity to rectify the situation. ESD’s Benefit Policy Manual, Section VL 139.

It is clear that the employer had Mr. Sedivy do work they believed he was best able to perform. The employer’s decision to hire out of state workers was reasonable in view of the facts (lack of skilled local workers). The employer felt that the other workers were more skilled at metal work and opted to have them do that type of work. Further, Mr. Sedivy could not get extra hours by doing asbestos work because he was not certified in that area.

Finally, Mr. Sedivy was a member of a union. Unions typically have grievance procedures in place that are available for its members. Mr. Sedivy did not exhaust that reasonable alternative.

Leaving work because the worker fears a possible discharge is without good cause.

Based on the above, Mr. Sedivy did not have good cause to quit his job when he did. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on November 14, 2001 is AFFIRMED. Benefits are denied for the weeks ending October 27, 2001 through 

December 1, 2001. Mr. Sedivy's maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 5, 2001.
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