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CASE HISTORY

Ms. Chorley timely appealed a November 1, 2001 determination that denies her benefits under AS 23.20.379. The issue is whether she was discharged for work connected misconduct. 


FINDINGS OF FACT
Ms. Chorley worked as a teacher/youth counselor beginning in June 1999. Her employment ended October 10,2001.

The employer is a non-profit organization that provides community based youth counseling services. The employer opened a nine-bed residential facility over the summer 2001. Ms. Chorley was appointed to a new teacher/counselor position that was created. Initially, she was expected to divide her time between counseling and teaching. In September 2001, her duties were narrowed to those of a teacher.

In July 2001, there was an investigation concerning an exchange between Ms. Chorley and then Executive Director Pete Braveman. The investigation resulted in a summary of the occurrence, a written warning to Ms. Chorley about more appropriate communication with her superiors, and her crisis management style, and also expressed the need for protocols for handling information after a client crisis had been resolved.

On August 6, the Residential Diagnostic/Treatment director, and later executive director, Mr. John Regitano issued Ms. Chorley a memo outlining responsibilities for such items as client assessments, allocation of time, and reporting weekly lesson plans.  

On August 23, Mr. Regitano issued Ms. Chorley a written warning for her failure to collect and report certain summary information on the students registering at the facility as he had directed. That information, which was to consist mainly of basic personal information about the students, was verbally requested of her August 21. Mr. Regitano asked that the information be provided by August 23, when a representative of the Fairbanks North Star Borough (FNSB) would be at the facility. 

According to Ms. Chorley, she had replied that she had treatment team meetings to attend on Wednesday August 22, and did not think she could get it done in time. On Thursday, when the data was not forthcoming, the above mentioned warning was given to Ms. Chorley. She was surprised the matter resulted in such action. She was given until the next day to comply with his directive, which she did. 

Also in the August 6 memo, Ms. Chorley was given the task of administering student assessments. She never did complete this assignment. Although Ms. Chorley is a certified teacher she is not certified as a special education teacher. When she approached the FNSB about obtaining blank assessment tests she was not allowed to receive them. This was because these tests can be provided only to special education teachers who are qualified to administer the tests. 

In August, Ms. Chorley began submitting weekly lesson plans for the enrolled students as directed. 

For October 8, 2001 Ms. Chorley submitted a leave slip. For that day she did not have a lesson plan filed with the Residential Director. Ms. Chorley did communicate about the day with the special education teacher who would substitute for her. This had been acceptable to that teacher. 

For the week ending Friday, September 28, and also for the week ending October 5, however, Ms. Chorley did not turn her lesson plans into Mr. Regitano. This was because, by then, he had become the executive director of the program and the new Residential Director had not yet been installed. According to her, there was no one she could turn the lesson plans into.

On October, Ms. Chorley was given a letter of termination citing her failure to provide student assessments and to provide lesson plans required of her.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  In Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

In Bush-Drago, Comm'r Dec. No. 98 0113, April 30, 1998, the Commissioner states in part:


On appeal to the Department, the claimant contends that she did not refuse the directions of the employer but that she had only the best interest of her employer at heart and put their needs above her own....


"[I]t is the employer's right to establish the methods and quality of work."  Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985. We have previously held that a single instance of insubordination may constitute misconduct if it is serious enough. Cantrell, Comm. Dec. No. 9225160, June 30, 1992.  As we also stated in that decision, it must be considered whether the claimant's behavior was part of the normal workplace give and take or rose to the level of insubordination. In the instant case, there was a persuasive showing that the claimant's behavior rose to that level....

In Richey, Comm'r Dec. No. 94 9587, April 5, 1995, the Commissioner states in part:


[G]ood job performance can be negated by willful disregard of an employer's interests and failure to follow directions. It was for these reasons that the claimant was discharged, and these reasons do constitute misconduct connected with the work....

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done."  In Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….



Ms. Chorley was discharged for her failure to accomplish certain tasks. These assigned tasks appear to have been reasonable and well within the scope of Ms. Chorley’s job duties. To find misconduct, however, a wilful and wanton act against the best interests of the employer must be present. 

Ms. Chorley wasn’t timely in finishing some tasks (student summaries) and wasn’t allowed to finish others for reasons beyond her control (test administration). What is left is her failure to hand in teacher lesson plans. Ms. Chorley claims she was unable to hand them in because the position of Residential Director was, at the time, vacant. However, Mr. Regitano continued to be present, just in another capacity. Did this warrant simply holding on to the lesson plans as Ms. Chorley did? Probably not. Yet, was this insubordination sufficiently wilful and wanton to be held as misconduct? No. 

Ms. Chorley made verbal arrangements with the substitute teacher who was involved in taking her class over on October 8, 2001. Ms. Chorley demonstrated exactly the kind of concern for the employer’s best interests that is not found in misconduct. This is not to say the employer did not have good business reasons for terminating Ms. Chorley. She constantly did things her own way and in her own time, a fact that the employer found intolerable, but which under the pertinent law is not misconduct. 

DECISION

The November 1, 2001 determination is REVERSED. Ms. Chorley is allowed benefits beginning with the week ending October 20, 2001 through the week ending November 24, 2001 Her maximum payable benefits are restored and she may again be entitled to future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 4, 2002.








Michael Swanson







Hearing Officer

Your header needs changing.

Ok, now that I’ve done all the editing stuff, here’s my assessment for whatever it may be worth. First, I assume that all this bad stuff happened in 2001. You need to make that clear. If that is true, I would sure like to know what her experience was before July. She worked from 1999 with no apparent problems until July, 2001. What changed? Was there something going on in her life (personal or professional) that would have caused such a change? Did Mr. Braveman just come on as residential director about that time? Was this a case of her not being able to change to his way of doing things?


I think that her failure to do the student summaries could be misconduct. Would like to know what the connection between the er and FNSB is, but if the er is an agency under and funded by the FNSB, the er had a right to expect those summaries when the FNSB rep was there. It may have been needed for funding and her failure to get that done could have jeopardized that funding.


I don’t think that the student assessments was misconduct. She was not licensed to do these tests. But, did she just ignore them, or did she explain to Braveman why she was not able to do them. If she just ignored them, it would be difficult to call it MC by itself, but as a factor in the total it could be.


I have a little difficulty finding misconduct with what I have here. Its a close case, but I’m not sure I could abide by “wilful and wanton.” Because the Act requires payment unless clearly shown, I would be inclined to allow.

