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CASE HISTORY

Ms. Demientieff timely appealed a determination issued on 

November 15, 2001 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Demientieff last worked for the Super 8 Motel during the period July 16, 2001 through October 22, 2001. She earned $8.70 per hour for part-time work as a housekeeper. Ms. Demientieff was discharged effective October 25 for allegedly arriving to work under the influence of alcohol.

On October 20, three staff members recalled Ms. Demientieff smelled of alcohol but did not report it to management until a day or two later. Ms. Demientieff had also taken home a passkey to the third floor motel rooms. She had gone up to the third floor to help another maid who was behind. When Ms. Demientieff left, she forgot to return the passkey, which she had gotten from the other maid. The motel prohibits taking home passkeys, which are issued to and signed out by each maid at the beginning of their work shift.

Mr. Pratt, front desk clerk, contends he saw Ms. Demientieff use a passkey to enter a guest’s room on October 20. Ms. Demientieff’s friend (Ms. John) that lived in Tetlin occupied the room. Ms. John and Ms. Demientieff both testified that she did not use a passkey to enter the room, that she knocked and that the visit occurred on October 21 in the morning. Mr. Pratt worked the after/evening shift. The Tribunal accepts Ms. Demientieff’s testimony as more credible.

Ms. Giacullo contends she heard Ms. Demientieff slurring her words on October 20. She believed she smelled alcohol on 

Ms. Demientieff’s breath earlier in the day. Ms. Giacullo reported her belief to Ms. West, senior front desk clerk. Because Ms. West and Ms. Demientieff do not get along with one another, Ms. West did nothing and reported the incident a day or two later to Mr. Black, manager. Ms. West also believed she smelled alcohol and thought 

Ms. Demientieff displayed anger in front of a customer when she discovered the coffeepot was empty.

Ms. Demientieff contends she has been “on the wagon” since June 2001 when she went on a drinking “binge.” She contends that happens about once every three years or so. When that occurred (in 2001), Ms. Demientieff quit her job (May 2001) with the Super 8 Motel. She was rehired in July 2001 when she reapplied and stated she was no longer drinking. Mr. Black warned her that she would be fired if she violated any company policies.

Mr. Folger, Ms. Demientieff’s boyfriend of six months (and cohabitant) supported her testimony that she has not had a drink of alcohol since June. The couple spend all their time together expect when she is at work.

Mr. Black made the decision to discharge Ms. Demientieff after talking with Mr. Pratt, Ms. Giacullo, and Ms. West. He knew of 

Ms. West’s previous conflicts with Ms. Demientieff. There is no evidence that Mr. Black interviewed the third floor maid or 

Ms. John before making the decision to discharge Ms. Demientieff.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

Although the employer provided testimony from three witnesses who contended Ms. Demientieff had alcohol on her breath, the Tribunal believes at least one of those witnesses (Ms. West) was influenced by conflicts in the past. Therefore, her testimony is given lessor weight. 

Further, Mr. Pratt’s testimony is unsupported by the facts. 

Ms. Demientieff and her witness (the guest, Ms. John) both testified that Ms. Demientieff did not visit until the morning of October 21 before Mr. Pratt arrived at work. Also, both women contend Ms. Demientieff did not use the passkey. Since there is no evidence of an alcohol test to support either side, the Tribunal concludes Ms. Demientieff did not drink before coming to work on October 20.

The fact that Ms. Demientieff took home a passkey is undisputed. However, Ms. Demientieff received that key from another maid in attempts to help her with her work. It is logical to conclude that since she received the key from another worker, not at the time she started work, that she inadvertently forgot she had it when she left work for the day.

The Tribunal does not dispute an employer’s ability to discharge employees who fail to or cannot meet company standards. 

Ms. Demientieff’s failure to return to the key to the employer before leaving work was a good faith error in judgment. Thus, her discharge was for reasons other than misconduct connected with the work.

DECISION
The determination issued on November 15, 2001 is REVERSED. Benefits are allowed for the weeks ending October 27, 2001 through 

December 1, 2001 if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 18, 2001.
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