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STATEMENT OF THE CASE

On August 15, 2001, Ms. Rusie filed a timely appeal against a notice that she was denied unemployment insurance benefits under AS 23.20.379. The Tribunal held a hearing on September 25. After the hearing, the Tribunal issued a decision that reversed the determination and allowed benefits. Rusie, App. Trib. Dec. 01 1644, September 27, 2001.

Pizza Pete’s subsequently appealed to the Commissioner of the Department of Labor and Workforce Development alleging, in part, that Ms. Rusie committed perjury when she testified to the amount of tips that she received the night of July 25, 2001. After review, the Commissioner remanded the matter back to the Tribunal. Rusie, Comm’r Dec. 01 1644, November 26, 2001. The Commissioner directed that the Tribunal introduce into the record and consider the charge card slips received by Ms. Rusie on the last night of her employment, and a copy of a decision by the Superior Court for the State of Alaska accepting a plea agreement by Ms. Rusie. Ms. Rusie pled no contest to one count of Theft in the Second Degree over a two-year period. State v. Cynthia D. Rusie, Super. Ct. Case No. 3KN-00-521 CR, February 2, 2001.

On December 10, 2001, hearing was convened before this Tribunal. Ms. Rusie had been notified of the date and time of the hearing, but was not present for the hearing. Testimony was taken from Pizza Pete’s witnesses. The Tribunal introduced all of the documentary evidence from the September 25 hearing as well as the charge card slips and the Superior Court decision. The Tribunal also included, by reference, the tape recording of the September 25 hearing.

The issues before the Tribunal are whether Ms. Rusie committed perjury during the September 25 hearing, and whether she was discharged for misconduct connected with her work. The Appeal Tribunal decision entered on September 27 is vacated.

FINDINGS OF FACT

Ms. Rusie began working for Pizza Pete’s in 1999. She last worked on July 31, 2001. At that time, she normally worked a varying number of hours per week, and earned $5.65 per hour plus tips.

Ms. Charalambous, the owner of the restaurant, posted a notice of rules and regulations in the waitress station. One of those rules is that a waitress is supposed to give a portion of the tips that she receives to the hostess. If there is one hostess working, the waitress is to give 10%; if there is more than one, the waitress is to give 15%.

Customers provide tips in two ways—either by writing the amount of the tip on a credit card charge slip or by leaving a cash tip on the table. At the end of the day, Ms. Charalambous adds up the amount of tips on the charge slips and puts the requisite 10 or 15% in the hostess-tip cup. Each waitress is responsible for determining the appropriate amount to leave from the cash tips.

To Ms. Charalambous, it appeared that some waitresses were not leaving an appropriate amount for the hostesses. She mentioned this several times to the waitresses, impressing on them the need to be accurate in their accounting and payment of tips. Ms. Charalambous testified that she, on many occasions, spoke privately and specifically to Ms. Rusie. She did not tell Ms. Rusie her job was in jeopardy, but told her that she had “better tip a little more” (testimony, Ms. Charalambous, September 25 hearing). On July 25, Deborah Simpson, another waitress and Ms. Rusie’s immediate supervisor when Ms. Charalambous is not present, spoke to Ms. Rusie and another waitress, telling them that Ms. Charalambous was upset because one waitress was not tipping the hostesses correctly. Ms. Simpson told them that Ms. Charalambous had said that she would get rid of anyone not tipping correctly.

On July 25, the last day of Ms. Rusie’s employment, three hostesses were working. During the September 27 hearing, Ms. Rusie testified she had received about $90.00 in tips. She further testified that two charge slips had been taped to the register. She alleged that this was after the hostesses had left. Ms. Rusie reminded Ms. Charalambous that she had to “run” the charge slips, but then left, forgetting to calculate the amount of tips to go to the hostesses for those two charges.

The next day, Ms. Charalambous called Ms. Rusie and told her she had not tipped correctly. Ms. Rusie told her she remembered that and owed her more money. Ms. Charalambous responded that it was too late and that she was fired.

During the December 10 hearing, Pizza Pete’s presented copies of the charge slips handled by Ms. Rusie on the evening of July 25. Exhibit 8, pages 2 through 11. The tips written on those total $119.07. Ms. Simpson was present during the evening of July 25. She estimates that Ms. Rusie had an additional eight to ten cash tickets. At a minimum, Ms. Simpson estimated that eight tickets would result in a minimum of $40.00 in tips. Because she was present when Ms. Charalambous closed out the till, she knows that Ms. Rusie left only $10.00 for the hostesses.

It is unknown which of the ten credit card slips were taped to the till when Ms. Rusie left for the evening. The slips are printed with the time they were created. The times range from 6:36 p.m. to 9:42 p.m. The latest two, timed at 8:49 p.m. and 9:42 p.m., have tips recorded on them totaling $28.00.

Also during the December 10 hearing, Pizza Pete’s presented a copy of a welfare fraud plea agreement accepted by the Alaska Superior Court, 3rd Judicial District at Kenai. Exhibit 9. The agreement specifies that Ms. Rusie entered a plea of “no contest or guilty to one count of Theft in the Second Degree, a Class C felony.” State v. Cynthia D. Rusie, Super. Ct. Case No. 3KN-00-521 CR, February 2, 2001.

During the September 25 hearing, Ms. Rusie testified, under oath, that she had only received about $90.00 in tips the night of July 25. She also testified that this was the only time she could recall that she had shorted her hostesses. However, Patricia Davis, a hostess from December 2000 to the end of May or first of June 2001 testified that she did not feel that Ms. Rusie tipped correctly.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In the September 25 hearing, Ms. Rusie testified that she had made $90.00 in tips. The actual amount on the credit card receipts was $119.07. However, the total of the two credit card receipts that were taped to the cash register is $28.00. If this amount is subtracted from the actual amount, it results in a remainder of $91.07. It is possible that Ms. Rusie was considering the amount about which she knew, but not the additional $28.00. However, there were also cash tickets. It is not known the exact amount on those. However, Ms. Simpson testified that, as a general rule, a waitress could expect a minimum of $40.00 tips off eight tickets.

When figured at $119.07 in credit card tips and $40.00 in cash tips, Ms. Rusie would have made minimum tips of $159.07. At 15% (because there were more than one hostess), Ms. Rusie should have left a minimum of $23.86. This figure is probably low, but exemplifies the fact that Ms. Rusie far under tipped her hostesses.

Ms. Rusie’s credibility as to what occurred is diminished by both the obvious shortage of the hostess tips and the previous conviction for welfare fraud. She was aware of the percentage that she was to tip the hostesses. Her failure to include at least the amount of her cash receipts in determining the amount to leave cannot be considered as just happenstance. Ms. Rusie willfully and knowingly failed to tip according to Pizza Pete’s policy.

Ms. Rusie’s credibility is also diminished by her false testimony during the hearing on September 25. She testified that she had received only $90.00 in tips. The Tribunal agrees she may have received that amount off the credit card receipts, but she also had received tips on her cash receipts. It is unreasonable to believe that she received no tips from eight to ten cash customers. She testified that this was the only time she knew of that she had shorted the hostesses. However, Ms. Davis testified otherwise, as did Ms. Simpson and Ms. Charalambous.

Misconduct is defined as a wilful and wanton disregard of the employer’s interest. Ms. Rusie’s knowing failure to follow the tip policy of Pizza Pete’s is misconduct.

Ms. Rusie did not attend the hearing scheduled for December 10 to meet Pizza Pete’s evidence or to answer its charge of perjury. “A person commits the crime of perjury if the person makes a false statement which the person does not believe to be true.” AS 11.56.200. This Tribunal believes that Ms. Rusie committed perjury in her sworn testimony before the Tribunal on September 25. She knew that it is Pizza Pete’s policy to tip hostesses 10 or 15% depending on the number of hostesses serving. She knew, or reasonably should have known, that there were three hostesses serving the evening of July 25. She knew, or reasonably should have known, that her tips totaled more than $90.00 or even the $100.00 that the $10.00 tip she left would have equaled if only one hostess was working.

The Tribunal does not have the authority to charge Ms. Rusie with perjury. The Tribunal will remand that action to the Investigations Unit for its consideration.

It is the conclusion of the Appeal Tribunal that Pizza Pete’s discharged Ms. Rusie for misconduct connected with the work.

DECISION

The Tribunal decision issued under Docket Number 01 1644 on September 27, 2001 is VACATED.

The notice of determination issued in this matter on August 7, 2001 is AFFIRMED. Ms. Rusie is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending July 28, 2001 through September 1, 2001. The reduction of Ms. Rusie’s benefits and ineligibility for extended benefits remain.
The issue of perjury is REMANDED to the Investigations Unit, Benefit Payment Control, Employment Security Division for its consideration.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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