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CASE HISTORY

Mr. Tigner timely appealed a determination issued on November 15, 2001 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Tigner worked for Norcon, Inc. during the period April 23, 2001 through September 3, 2001. He earned $25.51 per hour for full-time work as a journeyman welder/wireman working a four weeks on/two weeks off rotation schedule. Mr. Tigner quit on or about 

September 14.

On September 13, Mr. Tigner was scheduled to return to the North Slope after a two-week R&R. Because of the September 11 attack on the Twin Towers, no flights were available. On September 12, 

Mr. Tigner’s wife had an injection of steroids and Synvec (lubricant) in her knee. Her knee swelled and she could not walk. By that weekend, Mr. Tigner had decided not to return to work. 

Mr. Tigner’s wife had knee surgery in October 2000 and again in June 2001. In October 2000, she also reacted to Synvec and required treatment at the hospital emergency room. After the June 2001 surgery, Ms. Tigner was required to undergo intense physical therapy by a workers’ compensation physician. Mr. Tigner, through his wife’s doctor, believed the physical therapy caused the cartilage in her knee to deteriorate to the point it was bone on bone. Ms. Tigner was told that the shots of steroids and Synvec were a last resort. Ms. Tigner’s graft of cartilage in her knee in June did not take.

Ms. Tigner was scheduled for one more injection during the week of September 16. Because she had reacted the week previous and had required hospital care the year before after the same injection, Mr. Tigner was worried the same thing would happen. Ms. Tigner required emergency room treatment after the third injection. The Tigners expect Ms. Tigner will have another surgery in January 2002. Her knee is not getting better and is, in fact, getting worse.

The Tigners have two children under the age of 10. Ms. Tigner required care during her postoperative period. Mr. Tigner, working on the North Slope, had to fly relatives to North Pole on three different occasions to provide for her care as they have no one in the Fairbanks area to help. By September 2001, he had no funds to transport family members to help with his wife. Ms. Tigner currently does not require constant care or assistance. She has the ability to drive and stand but for no more than two hours at a time. When her knee swells (as it did when injected), she cannot stand or move around for several days.

Mr. Tigner wants to work in town near his wife should she have any further problems. He notified the employer by phone of his decision to quit. Mr. Tigner did not seek a leave of absence because he no longer wanted to work out of town and Norcon did not have work available for him other than on the North Slope.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
Leaving work to provide care for a family member can be good cause provided the individual requires the care, there is no one else to provide the care, and the worker has no alternative but to quit working.

The record establishes that Ms. Tigner did not require around the clock care except directly after surgery and/or when her knee swelled. Also, there is no evidence that a physician required 

Mr. Tigner be with his wife. However, it is not always necessary to obtain a doctor’s recommendation.

Mr. Tigner worked on the North Slope on a rotational four on/two off basis. During the four weeks on, Mr. Tigner did not have the immediate ability to assist his wife had she required it. He no longer had the funds to bring family to the Fairbanks area to provide care for his wife (if/when needed) and had no one in the area to assist in that endeavor.

Mr. Tigner’s decision to leave his work with Norcon on the North Slope to seek work in the immediate area of his residence is reasonable given the facts in this case. He had no alternatives to remain with Norcon as they had no work in his residence area and a leave of absence would have been impractical given the unknowns surrounding Ms. Tigner’s full recovery. Therefore, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on November 15, 2001 is REVERSED. Benefits are allowed for the weeks ending September 15, 2001 through 

October 20, 2001 if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 12, 2001.








Jan Schnell








Hearing Officer

