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STATEMENT OF THE CASE

On November 26, 2001, Ms. Tucker timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Tucker began working for Subway of Sitka on May 20, 2001. She last worked on October 29, 2001. At that time, she normally worked 40 hours per week, and earned $8.50 per hour.

Ms. Tucker’s normal shift began at 5:00 p.m. and went until 1:00 a.m. On October 30, about 3:00 p.m., Ms. Tucker found that her boyfriend was very ill. She called her employer, and told Isaac Clark, her immediate supervisor, that she did not believe she would be able to be at work on time because she had to take her boyfriend to the hospital. About 10 minutes later, the owner, Steven Case, called her. Mr. Case told her that if she could not be at work on time, he would find a replacement for her and terminate her. She asked him to confirm that, and, when he did, she told him that, if she could not be in by 5:00, she would turn in her keys.

Ms. Tucker took her boyfriend to the hospital. At some point, it was learned that he had ingested rat poison. Hospital personnel asked her to return home and get the box of poison. She did so, stopping at Subway of Sitka, where she turned in her keys to Steven Kinman, the night closer. This was about 9:30. Ms. Tucker was not able to leave the hospital until about midnight.

Exhibit 5 is a statement completed by the employer. In response to the question, “If the employee was discharged for absenteeism or tardiness, what reason was given for the last absence or instance of tardiness,” the employer wrote, “Can’t remember – so many” (emphasis in original). Page 1. In an attachment, the employer has written, “Sabrina called in shortly before her shift was to begin to say that she wouldn’t be able to come in because she was with a friend who was having a medical problem. (This was not uncommon). . . . She was then told that if she didn’t show up for work that a more dependable replacement would be sought for her. She said ‘fine, I’ll turn my key in tonight.’ She didn’t show up for her shift, but did come in later to turn in her key. (Which meant to us that she chose to terminate her employment with us”). Page 3.

Ms. Tucker agrees that she had been absent before. She was absent in June when she had the flu. She was absent in early October when she fell and gashed her hand. She did not feel it right to be handling food with an open wound. On October 15, she had surgery on her arm.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In its determination, the Juneau UI Call Center found that Ms. Tucker “quit based on the fact that you turned in your keys and did not attempt to retain your employment.” Presumably, the Call Center based this on the employer’s contention that he told her if she did not come to work she would be replaced, and her response that she would turn in her key. However, Ms. Tucker’s testimony was clear that Mr. Case told her that he would fire her if she did not come to work on time. Only after he said that did she say she would turn in her keys. Because of the nature of the emergency, she was not able to be at work on time and so turned in her keys.

The Tribunal concludes that Ms. Tucker was discharged from her employment. Because of the nature of the emergency, she was not able to be at work on time, and the employer’s comment was clear that she would be fired.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

An employer may have good reason to discharge a worker who is frequently absent or tardy, but that does not necessarily mean that the reason for the discharge was misconduct. Even if the worker was warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence or tardiness and the worker's ability to control it. When the last instance of absence or tardiness is totally outside the worker's control, even though the worker may previously have been warned, misconduct is not shown. Benefit Policy Manual, §15.

Ms. Tucker had no choice but to absent herself from work. The life of another person was at stake. The Tribunal understands the need of the employer to have a person at work when scheduled, but, under these circumstances, Ms. Tucker’s absence was not within her control and does not constitute misconduct.
It is the conclusion of the Appeal Tribunal that Subway of Sitka has not established it discharged Ms. Tucker for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on November 21, 2001 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending November 3, 2001 through December 8, 2001. The reduction of Ms. Tucker’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 11, 2001.
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