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CASE HISTORY

Mr. Graham timely appealed a determination issued on October 31, 2001 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Graham last worked for Odom Company (Anchorage Cold Storage) during the period August 11, 1998 through October 10, 2001. He earned $14 per hour for full-time work as a driver. Mr. Graham was discharged effective October 17 for being involved in too many driving accidents.

On October 10, Mr. Graham hit a parked truck while backing up at a client’s location. He contends he did not see the truck due to the darkness and rain. Mr. Graham contends he rolled his foggy window down and looked back but did not see the truck. The October 10 incident was Mr. Graham’s third driving accident since July 2001.

In July, Mr. Graham received a warning after he scrapped the side of his truck while turning too sharp near a client’s dumpster. In September, Mr. Graham turned too sharp and forced another driver off the road. The employer told him that if he had another accident he could be fired or suspended. Mr. Graham was suspended on 

October 10 and told of his discharge on October 17.

Mr. Graham argues that he did not intend to have the accident that resulted in his discharge. He liked his job and wanted to keep it. Mr. Graham suggests that maybe he was not a good driver. He had only been a driver since late April 2001.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
There is no dispute that Mr. Graham had at least three vehicle accidents since July 2001. The Tribunal must decide whether 

Mr. Graham’s actions amounted to misconduct connected with the work.

Repeated negligence can be misconduct connected with the work. In Coats, Comm’r Dec. No. 99 1173, September 2, 1999, the Commissioner states in part:

No material errors in the Tribunal's findings have been found. The claimant had four accidents on the job, in the company vehicle, in a relatively short time. All of them were due to her negligence. She was warned about her driving again just a month before her discharge, when a member of the public complained she cut her off in traffic. The claimant's last accident was caused when she fell asleep while she was driving to a convenience store to get something to eat. The Tribunal properly applied the law to the facts. The Department therefore adopts the Tribunal's findings, conclusion, and decision…. (Benefits denied.)

The Tribunal does not doubt that Mr. Graham liked his job and that the incidents were accidents. However, Mr. Graham had been placed on notice in September that any further incidents could result in his discharge. Mr. Graham should have insured his way was clear to back up his vehicle on October 10 by getting out of the truck and looking back. He may have used poor judgment, but his failure to take extra measures in the light of warnings supports the conclusion that Mr. Graham’s discharge amounted to misconduct connected with the work.

DECISION
The determination issued on October 31, 2001 is AFFIRMED. Benefits are denied for the weeks ending October 13, 2001 through 

November 17, 2001. Mr. Graham’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 19, 2001.
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