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CASE HISTORY

Ms. Johnson timely appealed a determination issued on November 7, 2001 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Johnson worked for Wal-Mart Associates, Inc. during the period February 28, 2000 through September 28, 2001. She earned $9.85 per hour for full-time work as a department manager. Ms. Johnson quit effective October 28.

On September 29, Ms. Johnson began a leave of absence (without pay) to take care of her living arrangements. She and her family were forced to move from their rental unit because of flooding. The family decided to move their mobile home from Anchorage to Eagle River. By October 28, they still did not have water in the kitchen, only partial electricity, and no heat. Ms. Johnson made the decision to quit to be available for the workers to come into her home to finish the work necessary to live in the trailer.

Ms. Johnson decided to quit rather than ask for an extension on her leave of absence because she felt embarrassed over the amount of leave she had used since May 2001. She had an auto accident that caused her to miss 400 hours of work between May and September 2001 and then had to take time off to get her trailer livable. 

Ms. Johnson felt she was letting the company and her coworkers down, and admits that management had worked with her about taking time off from work.

Wal-Mart has a variety of shifts available to employees. 

Ms. Johnson contended she could have worked at night but did not ask the employer about a shift change.

Ms. Johnson argues that Bliley Electric Company v. Bd. of Rev. (in re Sturdevant), 45 A.2d 898 (Pa.1946); cited in Parker, Comm’r Dec. 83H-UI-141, June 6, 1983 is similar to her situation.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

CONCLUSION
In Bliley, supra, the court found:

“Voluntarily” and “involuntarily” are antonymous and therefore irreconcilable words, but the words are merely symbols of ideas, and the ideas can be readily reconciled. Willingness, wilfulness, volition, intention reside in “voluntary,” but the mere fact that a worker wills and intends to leave a job does not necessarily and always mean that the leaving is voluntary. Extraneous factors, the surrounding circumstances, must be taken into the account, and when they are examined it may be found that the seemingly voluntary, the apparently intentional, act was in fact involuntary. A worker’s physical and mental condition, his personal and family problems, the authoritative demand of legal duties—these are circumstances that exert pressure upon him and imperiously call for decision and action.

When therefore, the pressure of real not imaginary, substantial not trifling, reasonable not whimsical, circumstances compel the decision to leave employment, the decision is voluntary in the sense that the worker has willed it, but involuntary because outward pressures have compelled it. . . . [I]f a worker leaves his employment when he is compelled to do so by necessitous circumstances or because of legal or family obligations, his leaving is voluntary with good cause….
There is no dispute that a personal circumstance that requires the employee’s immediate attention can be a compelling reason to leave work. However, in Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:

The claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains two elements. The reason for leaving must be compelling, and the worker must exhaust all reasonable alternatives before leaving.

“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. In re Walsh, Comm'r Decision 88H-UI-011, March 15, 1988. That is not to say the claimant must pursue all alternatives, but when an employer has a grievance policy in place and communicates that to the employees, a reasonable alternative to quitting would be to pursue such a grievance.” Stiehm, Comm’r Dec. 9427588, July 29, 1994.

The Department has also long held that an employee is not able to establish good cause for quitting if she fails to pursue the reasonable alternative of conferring with her employer about her feelings against her manager before she quits work. Shepard, Comm'r Dec. 86H-UI-324, December 10, 1986; other cites omitted.

Ms. Johnson had alternatives available to her that would have allowed her continued employment. She could have asked for a shift at night or extended her leave of absence. Ms. Johnson simply felt embarrassed and concerned over her employer’s attempts to accommodate her time off. Either of the alternatives were viable options for Ms. Johnson. Accordingly, her decision to quit was without good cause.

DECISION
The determination issued on November 7, 2001 is AFFIRMED. Benefits are denied for the weeks ending November 3, 2001 through 

December 8, 2001. Ms. Johnson’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 14, 2001.
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