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STATEMENT OF THE CASE

On November 27, 2001, Mr. Grein timely appealed a notice of determination issued under AS 23.20.379. The issue before the Appeal Tribunal is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Grein began working for Denali General Contractors, Inc. in May 2001. He last worked on August 22. At that time, he normally worked 60 hours per week, and earned $36.10 per hour. He quit his job because of unsafe working conditions engendered by harassment from coworkers.

On August 22, Mr. Grein was working on the roof of a building that Denali was constructing for the Coast Guard. When he returned from lunch, he found two other workers on the roof. The two coworkers began verbally harassing him, and, using “four-letter words” (testimony, Mr. Grein), told him that they were going to throw him off the roof if he didn’t work faster. Mr. Grein felt they were serious by the look in their eyes and the tone of their voices.

Mr. Grein went to complain to the job foreman, John Sullivan. Mr. Sullivan told him it was not a valid problem. Mr. Grein worked for a while longer, but the harassment continued. He asked Mr. Sullivan for and received permission to leave early.

On August 23, Mr. Grein returned to work to find all of his tools missing. He asked Mr. Sullivan if he had seen them. Another employee who was present, Andy, told him that the two coworkers had taken and hidden them. Neither Mr. Sullivan nor Andy offered any help in getting his tools back. The lack of response from the day before and this day angered Mr. Grein. He took a tool belonging to Denali, and told Mr. Sullivan that he would return this tool when he got his tools back. He then left the job site.

Mr. Sullivan called Cynthia Wagner, the office manager, and told her that Mr. Grein had taken one of their tools. She asked him to call the police. On August 25, after the police had told her they could not locate Mr. Grein, she called his residence, and spoke to him. He told her what had occurred.

A police officer then came to Mr. Grein’s residence, asking about the missing tool. Mr. Grein took the tool, rode to the job site with the police, and returned the tool to Mr. Sullivan. Mr. Sullivan gave him his tools. Mr. Grein was then told that he would be receiving his paycheck in the mail. Mr. Grein had always been paid in person before. Because he was receiving this check in the mail, Mr. Grein believed he had been fired.

The two coworkers had been hired in July. A few days later, they started harassing him, and calling him a variety of improper names. Several times, he spoke to Mr. Sullivan, who told him not to take them literally. The Coast Guard inspector also “mocked” him (testimony, Mr. Grein).

Denali does not have a grievance procedure. According to Ms. Wagner, Mr. Grein could have spoken to the owner of the company, Chris Hamre. She does not know if he knew this, but he could have found out if he had asked Mr. Sullivan.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d) “Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

The determination under appeal denied Mr. Grein benefits on a holding that he had voluntarily left suitable work without good cause. Mr. Grein contends that he was discharged. "'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The testimony in this matter leads the Tribunal to conclude that Denali was the moving party in the separation of Mr. Grein and that he had no choice in remaining employed. Mr. Grein left the job site on August 22, but with permission. When he returned on August 23, he was given no help in locating his missing tools. Because he had several times asked Mr. Sullivan for help with the two coworkers and had received no help, there was no reason for him to think this was going to be any different.

There were several times a separation could have been avoided by either party, but the person who has the last opportunity and who does not exercise that opportunity becomes the moving party in the separation. Mr. Grein returned Denali’s tool. He was given his tools in return, but was then told that he would get his paycheck in the mail. Such a comment, when paychecks had previously always been received in person, reasonably means that a person is discharged.

Having determined that Mr. Grein was discharged, the question then becomes whether he was discharged for misconduct connected with the work. When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

Theft of an employer’s property is misconduct connected with the work. To be misconduct, however, it must be shown that Mr. Grein actions showed a “wilful and wanton” disregard of Denali’s interest. In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

Mr. Grein took a tool belonging to Denali because this appeared to him to be the only way to get his own tools back. He had approached his supervisor who offered him no help. The Tribunal does not condone the taking of another’s property, even to make a point. However, the Tribunal believes that Mr. Grein’s action was more the use of extremely bad judgment than an act that was reckless, heedless, or malicious.

It is the conclusion of the Appeal Tribunal that Denali General Contractors discharged Mr. Grein for reasons other than misconduct connected with his work.

DECISION

The notice of determination issued in this matter on November 20, 2001 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Grein is allowed benefits for the weeks ending September 1, 2001 through October 6, 2001 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 3, 2002.
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