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APPEAL TRIBUNAL DECISION
Hearing Date: December 20, 2001                             Docket No: 01 2238

CLAIMANT                               
INTERESTED EMPLOYER
TINA DERMINER
FRED MEYER SHOPPING CTRS 

CLAIMANT APPEARANCES 
EMPLOYER APPEARANCES 

TINA DERMINER
TIFFANY HENDRIKSEN


DAVID ATLEE


SHAUN MCNEAL

ESD APPEARANCES
NONE


CASE HISTORY
Ms. DerMiner timely appealed a determination dated November 2, 2001, that denied unemployment insurance benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. DerMiner worked in Fairbanks, Alaska for Fred Meyer Shopping Centers as a deli clerk/greeter.  She worked for this employer from August 18, 1999 through October 19, 2001. She earned $9.75 per hour, Wednesday through Monday, thirty to forty hours per week. Ms. DerMiner left work effective October 19, 2001 because she did not have transportation from North Pole to Fairbanks.  She is a single parent with two children. Her claim for unemployment insurance benefits began October 21, 2001. The weekly benefit amount is $126 plus dependent allowance.

The employer placed Ms. DerMiner on light duty work due to an injury she incurred while at work in the deli.  The employer allowed her to work as a store greeter in the apparel section. 

On October 14, 2001, Ms. DerMiner received a three-day suspension from work because of a customer complaint.  The employer warned her that any further infractions would lead to a discharge.  She was to return to work on December 19, 2001.  At the suspension meeting, she informed the employer that she would be off work from October 23, to October 28, 2001, because her childcare provider would not be available during that period.  She believes she entered the information on the computer as required.  The employer does not recall receiving notification of the requested leave.  

On December 15, 2001, Ms. DerMiner's car transmission became inoperable, so she took it to a garage for repair.  On December 19, 2001, she was scheduled to work.  An hour before her shift, she informed Mr. McLean that she did not have other transportation to work and she did not know how much longer the repairs would take.  Mr. McNeal informed her that she would be a "no show", as car repair did not meet the employer's criteria for an excused absence.  Ms. DerMiner believed that the employer planned to discharge her for failing to show for work due to the previous warning and the manner in which Mr. McNeal spoke to her.  He told her, "I'm sorry, Good by" and then hung up.    

On December 20, 2001, Ms. DerMiner telephoned the employer to inform Mr. McNeal that her vehicle was out of service for at least the next ten days.  She had been scheduled to work that day.  She was transferred to another telephone number she believed would connect her to Mr. McNeal.  However, she was not able to speak to Mr. McNeal as the line was either disconnected or unanswered.  She telephoned approximately three times and was unable to speak to Mr. McNeal.  She told the receptionist that the telephone line had been disconnected.  The receptionist tried again, but Mr. McNeal did not answer.  She believed Mr. Atlee to be on vacation, so she did not ask to speak to him, and she did not think to ask for the store director. 

Ms. DerMiner did not have other transportation available to work as she had no friends or family in the area that were able to transport her to work during the work hours of 11:00 a.m. to 8:00 p.m.  She lives approximately 18 miles from the Fred Meyer Shopping Center.  In order to take a bus she would have had to walk three miles to the bus location, or get a cab to transport her three miles, then take the bus.  She would have arrived at work after the normal start time. She did not have sufficient funds to pay for taxis, and she did not have a credit card or money to rent a vehicle.  Her parents were unable to help her for various reasons.   She did not receive transportation until approximately September 30, 2001.  


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)  An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1) left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c) Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....

POLICY & PRECEDENT

The Employment Security Division, Benefit Policy Manual, VL 150, COMMUTING provides in part:

D.
Transportation Difficulties

A worker quits with good cause due to transportation difficulties only if the worker used all ordinary common sense and prudence to solve the difficulties, and they remained insurmountable.

Example: A claimant quit her job when her schedule was changed so that she had to work until 9 p.m.  Public transportation stopped at 6:30 p.m.   The employer could not accommodate a change in hours.  She quit when her car broke down, and she could neither afford to have it repaired nor to buy a new one.  She had no family, friends, nor fellow employees that she could rely on for transportation.  Taxi fare was too expensive and the two-mile walk was too far for Fairbanks winters.  The Tribunal held that she had good cause to quit. (Dodge, 97 2659, January 9, 1998)


CONCLUSION
Mr. DerMiner left work with Fred Meyer Shopping Centers because she did not have reliable transportation to commute to work.  She attempted to resolve the situation by repairing the vehicle and informing the employer of the problem.  Buses, taxis, family, and friends were not reliable options for getting to work from her location.  Walking to work or to the bus stop was not a viable option.  Given the distance to work, the lack of available transportation, and the fact that the employer deemed car repair as an unexcused absence gave Ms. DerMiner no other option but to leave work at the time that she did.  Benefits are allowed accordingly. 


DECISION
The determination issued on November 2, 2001 is REVERSED.  Benefits are allowed for the weeks ending October 20, 2001 through November 24, 2001, if otherwise eligible. The unemployment insurance benefits are restored by three times the weekly benefit amount. Further, the claimant may be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on December 21, 2001

                                                                              _____________________________

                                                                              Cynthia Roman, Hearing Officer

