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CASE HISTORY

Ms. Weindorfer timely appealed a determination issued on 

November 29, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether she was discharged due to misconduct connected with her work.


FINDINGS OF FACT
Ms. Weindorfer worked for Sears in Anchorage from April 6, 2001 through October 15, 2001. She was fired effective that date for allegedly being a no-call, no-show for two days, October 17 and 18. She generally worked part-time and was paid on a commission basis as a shoe sales person.

About the beginning of October, Ms. Weindorfer was told she was being put back on a part-time schedule. This was a change from her full-time schedule and it had happened before. Ms. Weindorfer contacted her employer to request Monday and Tuesday off so she could get another part-time job. Her shoe department manager said he would change her schedule to Wednesday through Friday.

On October 12, Ms. Weindorfer discovered she was on the schedule to work Monday, October 15. She called her shoe department manager and told him she had another job and could not work Monday and Tuesday. He indicated he would take her off the schedule for those two days.

When she did not appear for work on October 15, the store manager called Ms. Weindorfer and reprimanded her for not appearing. 

Ms. Weindorfer explained her discussion with the shoe department manager. The manager said she did not care what Ms. Weindorfer had been told, that if she was on the schedule she had to work. 

Ms. Weindorfer went in to work that day at the store manager's insistence, but after speaking with the manager she was sent home with pay for the whole day.

The next day, October 16, Ms. Weindorfer was off work. When she called the store on October 17, she was told she was off the schedule entirely. She spoke with the shoe department manager who told her that the store manager had told him to take her off the schedule. Ms. Weindorfer called the personnel office and left a message to have her call returned. She got no response. She later called regarding her last pay check and was told she had been fired for being a no-call, no-show on October 17 and 18. She did not receive anything in writing regarding her discharge. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
From the evidence presented, I hold Ms. Weindorfer did nothing that can be considered misconduct connected with her work. She asked for a schedule change, was told it was granted, then was reprimanded for not working. She called in to make sure of the next dates she was to work but was told she had been taken off the schedule entirely. She was then discharged for not appearing for work on days that she was not scheduled. The disqualifying provisions of AS 23.20.379 do not apply.
DECISION
The determination issued on November 29, 2001, is REVERSED. Benefits are allowed without penalty under AS 23.20.379 for the weeks ending October 20, 2001 through November 24, 2001, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 20, 2001.
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