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CASE HISTORY

Mr. Reid timely appealed a December 3, 2001 determination that denied him benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Reid worked as a truck driver for the employer from    October 1, 2001 to November 1, 2001.

Although Mr. Reid began work in early October he did not complete necessary IRS or federal Employment Eligibility Verification  forms (citizenship forms) until November 1, 2001, the day he quit. 

When Mr. Reid was hired he had been informed that he would be working on Davis-Bacon jobs as well as non-Davis-Bacon jobs.

His first few paychecks did not reflect any deductions or tax withholdings for his work. Mr. Reid also questioned whether proper payment of the higher Davis-Bacon wages had been made.   Mr. Reid mentioned these problems to the owner, Mr. Arndt.     Mr. Arndt replied that he was still trying to get a bookkeeper and also still determining what jobs would be paid at Davis-Bacon rates.  

It was not until Mr. Reid’s last check in October that some deductions were made for Federal tax withholdings, FICA, ESD, and Medicare (Exhibit 14). Mr. Reid was unhappy with the way the payroll was handled and determined not to return to work. 

Mr. Reid was unsatisfied with the computations on his last check and eventually took the figures to an accountant, Rusty Olsen, for review. Mr. Olsen concluded that for the month of his employment Mr. Reid had been shorted only $23 in wages (without considering the question whether more Davis-Bacon wages should have been paid) but that tax withholdings were over $450 less than what they should have been. 

Mr. Reid has filed a Wage and Hour complaint and as a result, that state agency initiated an investigation into Mr. Reid’s allegations. That investigation is still pending.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
The Employment Security Division's Benefit Policy Manual, in section VL 500.3-2 states, in part, as follows:

D.
Refusal to Pay

1. General

An employer who refuses to pay all of a worker's wages when due is in violation of the law.  However, there are times when the employer and the worker disagree about whether certain wages are actually due.  A worker does not have good cause to voluntarily leave work unless the facts clearly establish that the wages were actually due.

The facts establish that Mr. Reid did not complete either a W-4 form or a citizenship form until the very end of his employment, a month after beginning his work. This does not conform to the requirements of law, and, in theory, exposed Mr. Reid himself to taxation as an independent contractor. This circumstance clearly establishes significant wage problems that warrant a holding that he quit work with good cause. 

DECISION
The December 3, 2001 determination is REVERSED. Mr. Reid is allowed benefits beginning with the week ending November 3, 2001 through the week ending December 8, 2001. His maximum payable benefits are restored and he again may be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 26, 2001.
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