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CASE HISTORY

Mr. Hamby timely appealed a determination issued on December 6, 2001 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Hamby worked for Johnson’s Tire Service, Inc. during the period April 4, 2001 through October 27, 2001. He earned $8.50 per hour for full-time work as a tire mounter. Mr. Hamby’s employment ended effective October 31.

Mr. Hamby injured his wrist at work on October 16. He was placed on light duty on or about October 19. Mr. Hamby was given driving duty that would allow him to work without lifting over five pounds with his left hand. Driving duty requires the driver to move vehicles from the parking lot to the inside work bay and back again. No lifting is required.

On October 27, Mr. Hamby arrived at work, worked about 15 minutes, and then met with the store manager Mr. Fox. He informed Mr. Fox that his hand hurt and that he did not want to drive any longer. 

Mr. Hamby wanted to return to work as a tire mounter. Mr. Fox indicated that the company needed a doctor’s release before 

Mr. Hamby could be given full duty and that he was needed as a driver. Mr. Hamby indicated he would see a doctor the following week and left work.

The employer discharged Mr. Hamby on October 31 because he refused to work on October 27. The employer needed workers on duty as they had another week of full-time (seven days a week and overtime) work remaining for the winter tire changeover season. Mr. Fox consulted with the general manager in Anchorage before he made the decision to discharge Mr. Hamby.

During the October 31 meeting, Mr. Hamby indicated he did not want to drive because he did not want to deal with the other workers’ (mounters’ and mechanics’) comments made about him. There is no dispute that the inside workers give the drivers a hard time. The employer agrees that Mr. Hamby was a good worker and had very little problems with attendance (late twice).

Mr. Hamby contends he did not want to work until his hand was fully recovered and after he saw the doctor (October 31). He contends his hand was swollen and not getting any better. Mr. Hamby wanted his hand to fully recover so he could return to tire mounting. He admits he was not required to lift but he would be in a hurry and forget not to use his left hand. Mr. Hamby would occasionally grab a car door handle with his left hand or use his hand without thinking. His physician had approved of light duty work on 

October 18.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The Tribunal must first decide the nature of this work separation. In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

There is no evidence that Mr. Hamby intended to quit. Therefore, this work separation will be decided on the basis of a discharge. The employer has the burden to show misconduct connected with the work.

The parties do not dispute the fact that the employer had no problems with Mr. Hamby’s work performance. Therefore, the Tribunal must decide whether the single act of refusing to work on 

October 27 and the days following rose to the level of misconduct connected with the work.

In Cantrell, Comm’r Dec. No. 9225160, June 30, 1992, the Commissioner states in part:

Generally, a refusal to work as directed constitutes insubordination. The Department has consistently held that an employer has the right to expect that reasonable orders will be obeyed. A worker who places himself or herself in opposition to the employer's best interests by opposing reasonable directives or work assignments commits misconduct connected with the work. In re Bartlett, Dec. No. 87H-UI-010, February 6, 1987. In re Douglas, Dec. No.9029364, August 9, 1991….

The record establishes that Mr. Hamby was worried about his injured hand. He also did not want to work as a driver any longer due to the other workers’ taunts. The Tribunal believes that 

Mr. Hamby simply did not want to continue work as a driver. He only wanted to return to his tire mounting position.

The work as a driver did not require lifting. The Tribunal understands Mr. Hamby’s concern over reinjury or delayed recovery to his wrist. However, slowing down or taking his time in the performance of his job could have alleviated those concerns simply. 

Mr. Hamby’s refusal to work the light duty authorized by his physician was against the employer’s best interests. Therefore, the resulting discharged amounted to misconduct connected with the work.

DECISION
The determination issued on December 6, 2001, is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(2) for the weeks ending November 3, 2001 through December 8, 2001. Mr. Hamby’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 28, 2001.
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Hearing Officer

