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CASE HISTORY

Northern Lights Educare, the interested employer, filed a timely appeal on a notice of determination issued December 5, 2001. That determination holds the disqualifying provisions of AS 23.20.379 do not apply to Ms. Jones’ separation from work. The issue is whether the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT

Ms. Jones began work for the employer as a cook November 1, 1999. Her last day of work was October 29, 2001. She worked as a cook at one of the two day-care centers the employer operates in Fairbanks.

Ms. Jones was scheduled to work on October 30, 2001. Her shift began at 9:00 a.m. On October 30, Ms. Jones called in to her work and spoke to a co-worker, Kathy. Ms. Jones asked about the number of children that Kathy expected at the facility and advised her that she would not be in to work that day. Kathy replied that she did not think it would be a problem. Later, Ms. Jones called back and spoke to the on-site director of the facility, Tricia.       Ms. Jones informed her of her problems and that she would not be in to work. Tricia advised her that from the number of children it appeared that would not be a problem.  

Later, Ms. Jones received a call from Ms. Haskin’s assistant about coming to work. Ms. Jones advised her that she was tired, that she was not ill, but that she and her husband were involved in a marital dispute and that she had no choice but stay home to discuss the problem. She said that she could likely come in at 3:30 p.m. to help with the older children attending day-care after school. She was told that the facility was understaffed, that someone would need to be away from monitoring the children to do Ms. Jones’ work in the kitchen and that therefore her presence at work was sorely needed. She was also told that she needed to call Ms. Haskins the director of both facilities about being away from work. 

Ms. Jones did call Ms. Haskins explaining to her that she had to stay home that day and that her husband had warned her that if she left the house and went to work that it would be the end of their marriage. After discussing the situation, Ms. Haskins finally gave Ms. Jones one hour to come in for work informing her that if she did not appear that her absence would be interpreted as her resignation. Ms. Jones did not report for work as directed.

Exhibit 9 page 3 from the company handbook under, causes for immediate dismissal, are listed several acts which might warrant immediate dismissal. Ms. Jones argued that her termination did not fall within any of the listed categories. Ms. Haskins pointed out that the list of infractions was not exclusive. 

Ms. Haskins further alleged that an incident similar to the one leading to Ms. Jones’ termination had occurred earlier in        Ms. Jones’ employment and that Ms. Jones had finally reported to work after having been encouraged by the site director. Ms. Jones on the other hand admitted to being counseled about tardiness but never about missing work because of marital difficulties.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct 




(A)
shows a wilful and wanton disregard of the employer's interest; and 




(B)
either





(i)
has a direct and adverse impact on the employer' interest; or





(ii)
makes the claimant unfit to perform an essential task of the job.


(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if



(1)
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;



(2)
the felony or theft is "misconduct connected with he insured worker's work" under (d) of this section; and



(3)
a preponderance of the evidence establishes that




(A)
the claimant committed the act; and




(B)
the act was not justified under AS 11.81.300‑11.81.450.

CONCLUSION

In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.

"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85HUI006, January 22, 1985.

The Employment Security Division's Benefit Policy Manual, in section MC 15 states, in part, as follows:

General

The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

3.
Unexcused absence or tardiness


Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

In Sobczak-Crippen, Comm'r Decision No. 9428373, October 5, 1994, the Commissioner of Labor stated, in part:


We are not unsympathetic to the claimant's situation, in that she found herself with marital problems due to her work schedule.  However, as we have previously held in similar instances, a quit for domestic reasons must be for compelling reasons. In re Mausolf, Comm'r Dec. 9129701, April 26, 1991. In that decision we stated:



A spouse's ultimatum may provide a compelling circumstance to leave.  A claimant is not expected to forfeit her marriage to her job.  The facts do not show that the claimant's husband forced the issue. The claimant testified that the decision to move was a family one.

The Employment Security Division's Benefit Policy Manual, states, in part, as follows:

VL 155.05
GENERAL

A. General

Personal circumstances are compelling only if they impose a moral or legal obligation on the worker.  Obligatory personal responsibilities should not be confused with motives that are merely commendable.  A desire to prepare regular meals or spend time with spouse and family on evenings and weekends is commendable, and there may be substantial pressure on the worker from the spouse to perform these duties, but they are not compelling.  A quit merely to conform to the wishes of a spouse is without good cause.

Example: A claimant quit his job because his wife was no longer covered by health insurance because the insurance carrier’s policy had changed.  It was necessary for her to be covered because she had had bouts of cancer in the past, and he could get coverage of a pre-existing condition through his union in Oregon.  He and the employer attempted without success to obtain the coverage.  The Tribunal held that the necessity for the coverage was good cause for his leaving.  (Collins, 99 0057, February 5, 1999)

Example: A claimant quit his job as a correctional officer because he was developing a negative attitude towards his coworkers and his family.  He and his wife began to have marital difficulties because of this.  Because he had no alternative but to quit or to sacrifice his marriage, the Tribunal held that he quit with good cause.  (Lewis, 99 2179, September 29, 1999)

Any leaving for domestic reasons is without good cause, if the claimant is able to solve the situation by any other reasonable means short of quitting.  This may include not only finding someone else to perform the domestic duties but also requesting a temporary leave of absence, if the problem cannot be immediately resolved.  The reasonableness of a worker's alternatives must be judged by comparing the expense and practicality of the alternative with the worker's wages, hours, and personal circumstances.
As stated in Mausolf, above, an individual is not expected to sacrifice her marriage to her job. The demands of work and home must be balanced. In spite of the employer’s allegation,       Ms. Jones does not appear to have set a pattern of absenteeism. 

It’s hard to judge the sincerity of threats between husband and wife made during a dispute. But in this case, Ms. Jones took them seriously enough to jeopardize and finally loose her job, something she did not desire. I agree with the employer that causes for immediate termination are not limited to those listed in the company policy manual. However, I find Ms. Jones was motivated by her fears for her marriage to be absent from work and that this absence was for a compelling reason for which misconduct is not attributed.    

DECISION
The determination issued on December 5, 2001 is AFFIRMED. Benefits are allowed for the weeks ending November 3, 2001, through week ending December 8, 2001. Ms. Jones’ maximum benefits payable is not reduced by three times her weekly benefit amount, and the claimant may still be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 9, 2002.








Michael Swanson








Hearing Officer

