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CASE HISTORY

Mr. Smith timely appealed a determination issued November 28, 2001 that denied benefits under the provisions of AS 23.20.379.  The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for work connected misconduct. 

FINDINGS OF FACT

Mr. Smith was employed by VECO as a pipefitter and maintenance technician on the North Slope from November 1997 to October 31, 2001. He worked a two weeks on/two weeks off schedule. He was last paid at the rate of $23 per hour. A dispute over pay led to his work separation.  

In August 2001, Mr. Smith began running a crew as a lead man. That position required that he supervise four to ten men, get materials, fill out permits, and oversee certain work. He continued to perform the work and in late August he complained about not getting paid more for the added responsibilities. He brought that complaint to management, and the manager above his foreman assured him he would get a raise to $24 per hour for the work he was doing.

In September, Mr. Smith discovered he still was not being paid the higher amount though he continued running the crew. He went back to Mr. Bocker, the manager who promised him the raise and Mr. Bocker told him to submit email statements from his foremen about his duties. This he did. He still did not receive the raise.

On October 30, after complaining again, Mr. Smith was given a notice showing his pay was raised from $22.50 per hour to $23 per hour. He told his foreman that $24 was the amount he had been promised and the foreman told him to take it up with higher management. He then went all the way to the project manager, who assured him something would be done. After he went to the project manager on October 31, he was called in to another manager's office and told they could work out a raise but not at that time. He was also told there were some issues about his work. Mr. Smith considered those very minor. After that discussion, Mr. Smith was upset and left that manager's office and went back to work.

Later that day his foreman told Mr. Smith that they wanted him off the slope and he had to leave immediately. The foreman did not say why, and Mr. Smith asked for a "pink slip." He was told they did not have to give him one as he was quitting. He denied he was quitting and again asked for a termination notice, but was never given one. Exhibit 4, page 2 in the record is a copy of a termination notice from the employer dated October 31, 2001 which states Mr. Smith quit his job over a "Disagreement with wage level."

Mr. Smith filed a complaint with VECO personnel in Anchorage, but got no results. He then filed a complaint with the Wage and Hour section of this department. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker’s last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

Based on the evidence provided, I hold that Mr. Smith did not quit. The employer was the moving party in his separation from work. Mr. Smith offered to continue working, but was told he must leave. Therefore, before a penalty would be imposed, misconduct must be shown.  

Though Mr. Smith may have been persistent in his request for higher pay, there is no evidence that his actions rose to the level of insubordination or any other misconduct connected with his work. I therefore conclude he was discharged for other reasons, and that the disqualifying provisions of AS 23.20.379 do not apply.

DECISION

The November 28, 2001 determination is MODIFIED and REVERSED.  The issue is changed from a voluntary separation to a discharge but there is no disqualification. Benefits are allowed for weeks ending November 10, 2001 to December 15, 2001 under AS 23.20.379, provided Mr. Smith meets all other qualifying provisions.  Mr. Smith’s maximum benefit entitlement is restored to his claim and there is no issue regarding future extended benefits eligibility.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on January 10, 2002.


Stephen Long


Hearing Officer

