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CASE HISTORY

Ms. Kelly timely appealed a determination issued on December 19, 2001 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or if she was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Kelly worked for K&G Enterprises LLC (Evangelo’s) during the period April 2001 through November 28, 2001. She earned $5.65 per hour plus tips for part-time work as a server. Ms. Kelly’s employment ended December 1, 2001. 

On November 30, a co-worker contacted Ms. Kelly and wanted to know if she (Ms. Kelly) planned to work that day. Ms. Kelly indicated she did not know she was on the schedule and had made other plans. The employer had scheduled Ms. Kelly to work that day but for some unknown reason, Ms. Kelly failed to notice that she was to work.

On December 1, Ms. Kelly arrived at work and was told by a co-worker that she had been fired. Ms. Kelly noticed her name was scratched off the schedule for that day. She tried calling Diana (owner), but was only able to leave a message on the owner’s cell phone. Ms. Kelly made no other attempts to contact the owner before or after picking up her final check and returning uniforms later that week.

Ms. Kelly was ready to stop working at Evangelo’s. She was not upset when she had heard she was fired. Ms. Kelly had grown tired of waitress work and wanted to return to clerical work with a regular Monday through Friday schedule. She also admits that by being “fired,” she could take a “break before another job” became available.

She admits that she had failed to work a scheduled day in the past without problems. Ms. Kelly had no explanation for her failure to contact the owner(s). She also admits that sometimes messages do not get through to cell phones in the Valley area.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The Tribunal is tasked with first making a decision on the type of work separation (a quit or a discharge) then whether the disqualifying provisions of AS 23.20.379 apply.

If an employee quits, then she had the ability to retain the employment relationship and acted to end it. If the employee was fired, the employer had the ability to retain the employment relationship and acted to end it.

Ms. Kelly assumed she was fired based on the comment made by a co-worker. However, there is no evidence the employer in fact discharged Ms. Kelly. She had been given leeway in the past (when she missed other scheduled days). There is no reason to believe that November 30 would have been any different.

The Employment Security Division’s Benefit Policy Manual (BPM), Section VL 135, states in part:

[A] claimant who receives a communication from someone not in a position of authority that the worker will be discharged, voluntarily leaves if the workers leaves before being notified officially….

Finally, Ms. Kelly did not want to remain employed, as evidenced by her sworn testimony. She took the opportunity to “take a break” before taking on another job. This, coupled with the above stated citation from the BPM, supports the conclusion that Ms. Kelly left her last work. Therefore, she has the burden to show good cause.

Leaving suitable to work seek new work or to change occupations is without good cause. Therefore, the disqualifying provisions of 

AS 23.20.379 were properly applied in this matter.

Ms. Kelly’s work separation did not occur until the week of December 1, 2001. She clearly intended to work on December 1. The determination under appeal will be modified accordingly.

DECISION
The determination issued on December 19, 2001 is MODIFIED. Benefits are denied for the weeks ending December 8, 2001 through 

January 12, 2002. Ms. Kelly’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 7, 2002.








Jan Schnell








Hearing Officer

