BELGARDE, Terry J.
Docket No. 01 2364
Page 3

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 01 2364
Hearing Date: January 16, 2002

CLAIMANT:
EMPLOYER:
TERRY J BELGARDE
BEN A THOMAS INC AK DIVISION

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Terry Belgarde
None


ESD APPEARANCES:
None

STATEMENT OF THE CASE

On December 24, 2001, Mr. Belgarde timely appealed a notice of determination issued under AS 23.20.379. The issue before the Appeal Tribunal is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Belgarde began working for Ben A. Thomas, Inc. in 1994. He last worked on October 16, 2001. At that time, he normally worked 42 hours per week, and earned $210.00 per day. He was a timber faller.

Glen Robertson became Mr. Belgarde’s supervisor about two years ago. They had been coworkers before that. When Mr. Robertson became supervisor, he began to verbally abuse the employees under him, calling them stupid and saying they were idiots and could not do anything right. He also told them that he was god. The abuse became worse as time went on.

In early October, Mr. Belgarde was asked to run a particular piece of tracked equipment. The equipment was old, and the track sprockets were worn. The equipment would regularly throw a track. While Mr. Belgarde was operating it, the equipment threw a track. While Mr. Belgarde was trying to fix it, Mr. Robertson called him an idiot for throwing the track. Mr. Belgarde got disgusted with the constant abuse and gave a two-week notice effective October 23.

Mr. Belgarde spoke with Linda Ferris and Tom Thomas, Mr. Robertson’s supervisors, without success. Mr. Belgarde knows of about 20 other employees who quit because of Mr. Robertson's abuse.

Although Mr. Belgarde’s notice was effective October 23, he learned the only transportation off the island on which he was working was on October 16. The next transportation would not be for a month. Mr. Belgarde took the October 16 departure.

Also entering into Mr. Belgarde’s decision to leave his employment early was his wife’s medical condition. Mrs. Belgarde also worked for Ben A. Thomas, Inc., and had injured her back on the job in 1995 or 1996. Her back continued to get worse. By the time they left the island, she was unable to move. A disk in her back has dissolved, and she needed surgery. Although Mr. Belgarde asked Mr. Robertson for permission to take her to Anchorage for treatment, Mr. Robertson would not approve the travel. He would only approve chiropractic care in Kodiak.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

Failure of the employer to appear at the hearing leaves the Tribunal no option than to base a decision on Mr. Belgarde’s unrebutted testimony. His testimony shows a continuing and accelerating course of verbal and medical abuse by Mr. Robertson.

It is the conclusion of the Appeal Tribunal that Mr. Belgarde voluntarily left suitable work with good cause.

DECISION

The notice of determination issued in this matter on November 14, 2001 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Belgarde is allowed benefits for the weeks ending October 20, 2001 through November 24, 2001 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 23, 2002.
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