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ORDER DENYING REOPENING
On February 21, 2002, the Commissioner of the Department of Labor remanded to the Appeal Tribunal a request from Ben A. Thomas, Inc. Ben A. Thomas, Inc. requested reopening of a hearing scheduled to be held on January 16, 2002, but which it did not attend. In the request, Ben A. Thomas, Inc. said that it did not attend the hearing because “this logging camp was closed for its annual winter shutdown. By the time we returned and resumed operations January 16th had passed.”

In its request, Ben A. Thomas, Inc. also states that Mr. Belgarde lied about speaking with Linda Ferris about Mr. Robertson; about the only transportation off the island being October 16; and about Mr. Belgarde’s testimony that his wife was unable to move by the time they left the island. Ben A. Thomas, Inc. also requests that Mr. Belgarde provide documentation to back up his statement that about 20 employees quit because of Mr. Robertson’s abuse.

The Tribunal had originally scheduled this matter for hearing on December 5, 2001. The Tribunal mailed a notice of the hearing to both Mr. Belgarde and to Ben A. Thomas, Inc. at its address of record in Kodiak, Alaska. The notice included the instruction that a party wishing to attend must call a specified 800 number to provide a telephone number where that party could be reached at the date and time of the hearing. In response to that, Mr. Belgarde provided the telephone number of 360-779-7518. Mr. Robertson provided the telephone number of 360-853-9922.

On December 5, Mrs. Belgarde informed the Tribunal that Mr. Belgarde had returned to work the day before and was unable to attend the hearing. The Tribunal then called Mr. Robertson, and, speaking to him personally, informed him of Mr. Belgarde’s default. The Tribunal told Mr. Robertson that Mr. Belgarde could request reopening of the appeal, and, if the appeal was reopened, he would receive a new notice of hearing. The Tribunal confirmed that the Kodiak address was the correct address to which to mail documents.

Upon Mr. Belgarde’s request, the Tribunal reopened the appeal in an order issued on December 24. On January 2, 2002, the Tribunal mailed new notices of hearing to Mr. Belgarde and Ben A. Thomas, Inc., setting the hearing for January 16. Standard Tribunal policy is to advance a party’s telephone number from one docket record to another docket record when appeals are reopened. (A reopened appeal receives a new docket number.) The same telephone number for Mr. Robertson appears on both docket records. Whether Mr. Robertson called in response to this second hearing is unknown. It is possible that Mr. Robertson did not call in, but had his number automatically advanced to the new docket record.

On January 16, the Tribunal called Mr. Belgarde. After establishing contact, the Tribunal then called Mr. Robertson. The only response was an answering machine. The Tribunal did not leave a message. Hearing proceeded without Mr. Robertson’s presence.

STATUTORY PROVISIONS

AS 23.20.420. HEARING PROCEDURE AND RECORD.

(a) Each party shall be promptly given a reasonable opportunity for fair hearing. An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules. The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

AS 23.20.450. CONCLUSIVENESS OF FINAL DETERMIANTIOSN AND DECISIONS.
(a)
Except to the extent there is a redetermination under AS 23.20.330 - 23.20.405, all final determinations and decisions are conclusive upon employing units with notice, the department, and the claimant.  A final determination or decision as to benefit rights is not subject to collateral attack by an employing unit regardless of notice.

(b)
The department, or appeal tribunal, shall reopen a determination or decision or revoke permission for withdrawal of an appeal if (1) it finds that a worker or employer has been defrauded or coerced in connection with the determination, decision, or withdrawal of the appeal, and (2) the defrauded or coerced person informs the appropriate officer or body of the fraud or coercion within 60 days after the person had become aware of the fraud or within 60 days after the coercion has been removed.
8 AAC 85.153. HEARING PROCEDURES.

(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control. All other requests may be granted only if there is good cause. The following rules apply to requests:

(1) A request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.

(2) A request for continuance must be made orally to the appeal referee during the hearing.

(3) A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10‑day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.

(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.

(5)
The appeal referee will rule upon requests for continuance or postponement either orally or in writing. The rulings may be contested before the appeal referee at the hearing. If a postponement or continuance is denied, the appeal referee will make a decision on the issue under appeal, and the denial of postponement or continuance may be appealed in an appeal from the referee's decision.

CONCLUSION
The notice of hearing for the December 5 hearing was mailed to Ben A. Thomas, Inc. at its Kodiak address. It is unknown how Mr. Robertson obtained the notice, but he obviously received it as he responded with his telephone number. The notice of hearing for the January 16 hearing was mailed to the same Kodiak address. It is unknown whether Mr. Robertson received the notice.

However, it is well settled that, “once a notice has been properly mailed to an individual's last known address, the Department has discharged its ‘notice’ obligation. Once received at that address, it comes into the control of the person to whom addressed. The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period.” Andrews, Comm'r. Dec. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977). “There is a rebuttable presumption that a notice placed in the mail will be timely delivered.” Rosser, Comm'r. Dec. 83H-UI-145, June 15, 1983.

The notice of hearing was mailed to Ben A. Thomas, Inc. at its address of record. Under Andrews and Rosser, it is presumed the notice was received at that address. Mr. Robertson, himself, may or may not have received it, but the company did. It came into the control of the company, and the company bore the burden of responding if it wished to attend. Ben A. Thomas, Inc. has not established that a circumstance beyond its control prevented it from attending the hearing. The appeal cannot be reopened for that reason.

Ben A. Thomas, Inc. alleges that Mr. Belgarde perjured himself during the January 16 hearing. The Tribunal may reopen hearings for the purpose of accepting impeachment testimony. In Scalzo, Comm’r Dec. 00 0462, May 3, 2000, the Commissioner affirmed established Department policy regarding reopening hearings for the purpose of impeachment.

We have held in the past that additional evidence will be accepted if the evidence presented on appeal to the Department would tend to establish that a person committed perjury before the Tribunal. In such cases, the evidence will be remanded to the Tribunal for additional hearing. Lesko, Comm'r. Dec. 9427823, August 17, 1994; Olsen, Comm'r. Dec. 94 9222, January 23, 1995; Fry, Comm'r. Dec. 92 9209, February 6, 1995. Perjury is “a false sworn statement which the person does not believe to be true.” AS 11.56.200. The statement must be one of fact. A difference of opinion or of interpretation of actions is not considered to be perjurious. 60A AmJur 2d, Perjury §22.

Ben A. Thomas, Inc. raises four areas in which it believes Mr. Belgarde perjured himself. The Tribunal will consider each in turn.

1. The Tribunal found that Mr. Robertson became his supervisor two years before he quit. Ben A. Thomas, Inc. states that Mr. Robertson was Mr. Belgarde’s supervisor from the time Mr. Belgarde was hired in 1994. Reviewing the testimony, Mr. Belgarde testified as follows (HO = Hearing Officer; B = Mr. Belgarde):

HO:
Who is Glen Robertson?
B:
He’s the supervisor for Ben Thomas.
. . . .
HO:
. . . About when did it (the verbal abuse) start? Do you remember?
B:
Oh, probably two years ago when he took over.
HO:
What was he before?
B:
He was just the bull buck. He was just the leader of the cutters. And then they made him head supervisor. . . .

The Tribunal mischaracterized Mr. Belgarde’s testimony. Mr. Belgarde did not perjury himself in this regard.

2. The Tribunal found that Mr. Belgarde spoke to Linda Ferris and Tom Thomas about Mr. Robertson. Ben A. Thomas, Inc. contends that Ms. Ferris denies that Mr. Belgarde spoke to her. The actual testimony is as follows:

HO:
Who was (Mr. Robertson’s) supervisor?
B:
Linda Ferris and Tom Thomas.
HO:
Did you speak to either one of them about the situation?
B:
They would just say, “he never said that.” They would go in his favor because he was the supervisor. They would never listen to none of us. We were wrong all the time.

Ben A. Thomas, Inc. entered no evidence in support of its claim that Ms. Ferris denies Mr. Belgarde ever spoke with her. Under Lesko, above, there must be evidence presented to establish the possibility of perjury. Hearsay statements are not evidence. Further, the testimony by Mr. Belgarde does not establish that he perjured himself. His testimony, as given, can be interpreted to mean that he spoke to either Ms. Ferris or Mr. Thomas, or both of them. Ben A. Thomas, Inc. does not contend that Mr. Belgarde never spoke to Mr. Thomas.

3. The Tribunal found that Mr. Belgarde learned the only transportation off the island was on October 16. Ben A. Thomas, Inc. contends that “We have company planes every Monday, Wednesday, and Friday.” The actual testimony is as follows:

HO:
What happened that you didn’t work out that second week (of his two-week notice).
B:
I had to get my stuff on shipping. There was just a big storm moving in and we left.
HO:
I’m not exactly sure I understand what you mean by “your stuff on shipping.”
B:
We put our stuff on Southern Alaska Forwarding. Otherwise, we would have had to wait another month.

Mr. Belgarde did not perjure himself in this testimony. While Ben A. Thomas, Inc. may have company planes leaving three times a week, the only means of removing Mr. Belgarde’s personal effects was by boat.

4. The Tribunal found that Mrs. Belgarde had hurt her back, her back continued to get worse, and, when they left the island, she was unable to move. Mr. Robertson would not approve medical travel to Anchorage, but only to Kodiak for chiropractic care. Ben A. Thomas, Inc. contends that Mrs. Belgarde was walking around when they left, that she helped pack the trailer, went to people to say goodbye, and took care of their 1½ year old child. Ben A. Thomas, Inc. also contends that Mr. Robertson did not say she could not go to Anchorage, and that her doctor was in Kodiak. The actual testimony is as follows:

B:
All they wanted to do was to send her to a chiropractor. . . . all they wanted to do was to make sure she went back to work because they didn’t want her on state industrial.
HO:
Who is they?
B:
Thomases. Glen Robertson.
. . . .
HO:
Did her medical condition at the time you left your job, was it pretty much stable or was it getting worse?
B:
Well, she couldn’t walk or move around. They had her on pain pills to relax the muscles, and she could get up and move around a little bit, but not much.

Mr. Belgarde may have perjured himself in his testimony as to the extent of his wife’s disability. However, the Tribunal holds that the perjury is not of sufficient degree to warrant reopening the appeal based only on that small point and on Mr. Belgarde’s main reason for leaving.

What is more telling in Ben A. Thomas, Inc.’s request to reopen is not the testimony to which Ben A. Thomas, Inc. objected, but rather that testimony to which Ben A. Thomas, Inc. did not object. The decision held that Mr. Belgarde had good cause to leave his employment because of the “continuing and accelerating course of verbal . . . abuse by Mr. Robertson.” The only precedent case cited in the decision is one dealing with a supervisor’s course of conduct amounting to hostility, abuse, or unreasonable discrimination. Yet, Ben A. Thomas, Inc. made no comment about Mr. Belgarde’s testimony that he quit because of Mr. Robertson’s verbal abuse. Because this was the main point on which the Tribunal allowed benefits, the minor differences in Mr. Belgarde’s testimony and Ben A. Thomas, Inc.’s comments in its request to reopen are insufficient to order that the appeal be reopened.

DECISION

Ben A. Thomas, Inc.’s request to reopen the hearing is DENIED.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 26, 2002.


Dan A. Kassner


Hearing Officer
