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CASE HISTORY

Ms. Olsen timely appealed a December 20, 2001 determination that denies her benefits under AS 23.20.379. The issue is whether the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Olsen worked as a line cook for the employer. Her last day of work was Wednesday, December 5, 2001. 

On Friday, November 30, 2001 Ms. Lyons was a manager on duty. The door to one of the refrigerators had been broken during the day. Ms. Olsen had wrapped it to keep the door closed. Later,       Ms. Lyons and a friend unwrapped the door and attempted to fix it, but they failed. Ms. Lyons then began transferring the food items to another refrigerator. While Ms. Olsen was cleaning up in the kitchen she was talking about how another employee, Jesse, had broken the door and should come back and fix it and how the managers were afraid to deal with problems in the restaurant.   Ms. Lyons tried to speak to Ms. Olsen but Ms. Olsen would not stop talking. Finally Ms. Lyons told Ms. Olsen to go home and not come back the next day. 

Later that Friday evening, Ms. Fairbairn, the general managing partner for the business, happened to be giving Ms. Olsen a ride to a party they were both attending. Ms. Fairbairn asked       Ms. Olsen to come to a meeting at the restaurant the next day with her and Ms. Lyons. 

Although the meeting was called because of the Friday incident, they mainly discussed the underlying frustrations and problems at the restaurant. Ms. Olsen indicated she was unhappy with the work schedule that always had her starting at 7:00 a.m. rather than an earlier shift. In turn, Ms. Lyons asked Ms. Olsen if Ms. Olsen could try to address problems when they both had more time and were not rushed putting up orders. Ms. Lyons also complained that Ms. Olsen had snapped at her when responding to questions and asked if she would not respond like that. However, at the meeting, Ms. Olsen was assigned more responsibilities for ordering and receiving food product.

On Monday, December 3, 2001, Ms. Olsen’s shift ended at 2:30 p.m. She was nevertheless still in the kitchen shortly after 3:00 p.m. preparing to leave. About that time Aaron, another, newer, line cook, came to Ms. Fairbairn complaining that he was the only cook in the kitchen and that he was overworked. His anxiety was due, in part, because he was preparing a recipe for the first time.  

Ms. Fairbairn then asked Ms. Olsen to go back into the kitchen and help cut vegetables for Aaron or clean up. Ms. Olsen was surprised at the request since she didn’t believe the kitchen was at all busy, that Aaron had not said anything to her about needing help, and her continued work would mean overtime. However, Ms. Olsen complied going back into the kitchen. 

Ms. Olsen came back out of the kitchen all too quickly, stating that Aaron told her he had the vegetables cut up and he did not need her help. Later, he informed Ms. Fairbairn that the kitchen was tense when Ms. Olsen was in there and he did not want to work with her anymore. Also, Julie, another line cook on duty, told Ms. Fairbairn that Ms. Olsen had said to her loud enough for others to hear that she thought Aaron was a baby. At the hearing, Ms. Olsen denied making this statement. 

After hearing from Aaron and Julie, Ms. Fairbairn determined to address this problem the following Wednesday, as Ms. Olsen had Tuesday off. Ms. Fairbairn was concerned that the other employees viewed Ms. Olsen as beyond management’s control and that she could say or doing anything without being dismissed. 

On Wednesday, at the end of Ms. Olsen’s shift, Ms. Fairbairn asked Ms. Olsen into her office. Ms. Fairbairn felt Ms. Olsen merely “brushed off” the request. Ms. Olsen testified that she did not intend “brushing off” the request. She had been on her way to the front of the restaurant for a drink of water, when in passing, Ms. Fairbairn had asked her into her office.  

Shortly thereafter, Ms. Fairbairn came to Ms. Olsen and demanded that she step into Ms. Fairbairn’s office. In Ms. Fairbairn’s office the two argued about whether Ms. Olsen had brushed off Ms. Fairbairn’s request. Ms. Fairbairn asked why they couldn’t get along in the kitchen; Ms. Olsen insisting in reply that there were no problems. At that point, Ms. Fairbairn told Ms. Olsen she was dismissed and could pick up her final paycheck in three days. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:

The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a  reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….


"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." In Matthews, Comm'r Decision 88H-UI-114, July 28, 1988.

The Employment Security Division's Benefit Policy Manual, in section MC 45.1 states,  in part, as follows:

D.
Incitement of Fellow Employees

A worker may have a legitimate grievance, but harangue the employer in front of fellow employees and the public to such an extent that it injures the employer's interest and indicates a willful disregard of that interest.  Even a reasonable complaint, if expressed in such a way that it injures the employer's interest, may be misconduct.

The Employment Security Division's Benefit Policy Manual, in section MC 45.05 states, in part, as follows:

A. General

"Attitude toward employer" refers to the manner in which the worker performs the services.  Although the worker's dislike of the employer or the job may underlie a discharge, the discharge is not for misconduct unless the worker's attitude is shown in acts or statements against the employer's interest.  Subjective qualities of attitude, such as disloyalty, poor attitude, or lack of ambition are not misconduct unless they are displayed in specific concrete behavior that is itself misconduct.

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  In Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute misconduct connected with the work. Benefit Policy Manual, Section 435-2.…


The parties to this case had worked together for several years; they appeared to have become friends. To the other employees, that friendship came across as a kind of immunity for Ms. Olsen. It seemed she could talk back to management without penalty. This had begun to erode the authority of management. 

Ms. Olsen is obviously an outspoken individual. This was her nature, and it became a bother to those that worked around her. The attitude of an employee can certainly have an adverse effect on the workplace, particularly in the kitchen of a restaurant. An employer may have a very good reason and be fully justified in discharging an employee whose attitude the employer deems detrimental to the operation of his business. 

But attitude is subjective and usually constitutes a course of conduct rather than single events. On the Friday before her discharge, as well as the following Monday, Ms. Olsen was at least uncooperative. Yet, she showed up to a meeting on Saturday in an attempt to resolve difficulties. On Monday she again displayed a lack of cooperation. However, she made attempts to comply with the request of Ms. Fairbairn to assist Aaron, another line cook. 

Finally, on the day of her discharge, Ms. Fairbairn felt Ms. Olsen “brushed her off.” Ms. Olsen explained she was on her way to get a drink. Clearly, by the time of this last incident, Ms. Fairbairn was understandably exasperated and was not going to tolerate any more of Ms. Olsen’s behavior. 

Taken in total, I hold that the actions of Ms. Olsen are not those of a person wilfully disregarding the best interests of the employer. The final discussion that took place between her and  Ms. Fairbairn serve to highlight the impasse the parties had come to, not misconduct by Ms. Olsen. 

DECISION
The December 20, 2001 determination is REVERSED. Ms. Olsen is allowed benefits or waiting week credit beginning with the week ending December 8, 2001 through the week ending January 12, 2002. No reduction to her maximum payable benefits is imposed, and she may be eligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 17, 2002.








Michael Swanson







Hearing Officer

