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CASE HISTORY

Mr. Fryer timely appealed a determination issued on December 18, 2001 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Fryer last worked for Chaz Ltd. during the period November 1, 2001 through December 3, 2001. He earned $8.50 for full-time work as a car detailer. Mr. Fryer was discharged mid-morning on 

December 3 because he did not meet the performance standards of his employer.

Mr. Larson, production manager, made the decision over the 

November 30/December 1 weekend to discharge Mr. Larson. He had been considering the discharge for several weeks. On November 29, 

Mr. Larson had to have two cars redone that Mr. Fryer detailed. 

Mr. Larson made the decision that Mr. Fryer would not be able to meet the company’s standards of work quality.

On November 19, Mr. Fryer was warned that his performance needed to improve and that he needed to take breaks during the posted break times. He and the other detailer had a meeting with Mr. Larson several days earlier to discuss breaks and where to drink coffee. The next day Mr. Fryer was seen standing in the work area with a cup of coffee. That incident led to the November 19 warning.

Mr. Larson believes that there was improvement after the warning. He did not recall any problems with the coffee or breaks issues from Mr. Fryer after the warning. Mr. Larson continued to have several cars per day redone after Mr. Fryer completed the detailing. 

The cars Mr. Fryer worked on did not meet the employer’s standards for cleanliness. Mr. Larson would notice streaked windows, compound still in the doorjambs, or dirty trunks. Mr. Fryer felt he sufficiently cleaned the cars.

The parties agree that Mr. Fryer was not warned his job was in jeopardy. The employer advises employees at the time of hire that there is a 90-day probationary period wherein the employer can let an employee go or the employee can quit without cause or reason. The employer utilizes the 90-day period to assess the employee and make a decision about the employee’s ability to meet the employer’s standards. 

Mr. Larson did not believe Mr. Fryer met the employer’s standards or that he showed an ability to “hustle” and get the cars done quickly and thoroughly. Mr. Larson initially believed Mr. Fryer would be a good employee as he appeared to meet their standards in the early days of his employment.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from


CONCLUSION
There is no dispute that Mr. Fryer was discharged because his performance did not meet company standards. What must be decided is whether his performance was the result of negligence or if he simply was unable to work at the level required by the employer.

In Brown, Comm’r Dec. NO. 9225760, July 6, 1992, the Commissioner states in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. In this case, it appears that the claimant simply did not make probation. There is no clear evidence that he was ever able to perform the job satisfactorily. His supervisor stated that he tried but couldn't do it.

The claimant may have had a poor attitude, and the employer probably had very good business reasons for discharging him. We conclude, however, that he was discharged for inefficiency resulting from lack of job skills or experience, but not for misconduct connected with the work.

In Jones, Comm’r Dec. No. 96 1044, July 12, 1996, the Commissioner states in part:

The Division's  Benefit Policy Manual, Section MC 45.05 states the following, in part:


'Attitude toward employer' refers to the manner in which the worker fulfills his obligation to his employer, not necessarily to his like or dislike of the employer or the job.  While a dislike of the employer or the job may underlie a discharge, the discharge is not for misconduct unless the worker's attitude is manifested by acts or statements contrary to the employer's interest.


Warnings or reprimands are usually necessary to establish that the worker's actions showed a willful disregard of the employer's interest.  These draw the worker's attention to the existence of the implied obligation and thus bear upon the issue of intent.  If the worker continues his behavior in the face of warnings or reprimands, this tends to show that the behavior was willful.

The record establishes that Mr. Fryer was aware he needed to “hustle” more. Mr. Fryer did not dispute the employer’s contention that he (Mr. Fryer) showed an ability to perform the work during the early stages of his employment. However, he was only employed for one month. Expectations of a new employee would logically be less then those of a more tenured employee. Mr. Fryer may have met those early expectations. The employer, however, has failed to show that Mr. Fryer’s failure to perform was the result of anything other than his own inability to meet their standards.

The Tribunal does not dispute an employer’s ability to discharge employees who cannot or do not meet company standards. Mr. Fryer’s discharge, however, did not amount to misconduct connected with the work as it is defined for unemployment insurance.

DECISION
The determination issued on December 18, 2001 is REVERSED. Benefits are allowed for the weeks ending December 8, 2001 through 

January 12, 2002, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 15, 2002.
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