STEPHANIA R. BOGGESS
Docket 01 2399
Page 5

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA  99510-0723

APPEAL TRIBUNAL DECISION

Docket No. 01 2399
Hearing Date: January 16, 2002

CLAIMANT:
EMPLOYER:
STEPHANIA R BOGGESS
SALVATION ARMY AK DIV THE

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Stephania R. Boggess



ESD APPEARANCES:
None

CASE HISTORY

Ms. Boggess timely appealed a December 20, 2001 determination that denies her benefits under AS 23.20.379. The issue is whether she was discharged for work connected misconduct. 


FINDINGS OF FACT
Ms. Boggess worked as a staff coordinator for the employer beginning her employment on August 13, 2001. Her duties required her to cook a morning meal for the residents of the facility, check the dorms, and do other work as needed. Her last day of work was November 30, 2001.

Ms. Boggess was scheduled to work December 2, 2001. Her shift was to begin at 7:00 a.m. Ms. Boggess attempted to call her employer around 7:25 a.m. to advise them she would not be to work on time. The line was busy and Ms. Boggess fell back to sleep.  She later awoke and telephoned the employer about   11:30 a.m. and spoke to Shannon Macon, the shelter manager.   Ms. Boggess explained to her that she had overslept and would not be in. According to Ms. Boggess, Ms. Macon said that it was okay, her shift had been covered.

Shortly before Ms. Boggess’s last day of work she had been scheduled to leave work at 3:00 p.m. She received a call from her replacement on the next shift. That person told her she would be 30-45 minutes late. Ms. Boggess needed to pick up her child from day-care. She arranged with the case manager who was on duty to leave the keys with her. The next day Ms. Boggess noticed that in the log for the previous day her replacement had mentioned that she could not find the keys. Ms. Boggess testified that the facility is small, the case manager was upstairs, and the worker should have known where to find the keys. She insisted that she had not just left without waiting to turn the keys over to the next staff member as the employer had indicated on Employment Security Division forms.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The Employment Security Division's Benefit Policy Manual, in section MC 15 is pertinent to the Bullock case and states, in part, as follows:

MC 15

ABSENCE OR TARDINESS
A.
General

The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed . . .  

1.
Repeated absences or tardiness

An employer may have good reason to discharge a worker who is frequently absent or tardy, but that does not necessarily mean that the reason for the discharge was misconduct.  Even if the worker was warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence or tardiness and the worker's ability to control it.  When the last instance of absence or tardiness is totally outside the worker's control, even though the worker may previously have been warned, misconduct is not shown . . . 

The Tribunal does not dispute an employer’s ability to discharge employees who cannot meet certain standards of attendance. However, the evidence is that Ms. Boggess attempted to call her employer on December 2, 2001, but was unable to get through. Furthermore,     Ms. Boggess’s version of the incident of her leaving without waiting for her replacement indicates she had made adequate arrangements. 

These circumstances do not show a wilful or wanton disregard of the employer’s best interests. The disqualifying provisions of         AS 23.20.379 do not apply in this matter.

DECISION

The December 20, 2001 determination is REVERSED. Ms. Boggess is allowed benefits beginning with the week ending December 8, 2001 through the week ending January 12, 2002. The three-week deduction from her maximum payable benefits is restored, and she may be again eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 22, 2002.
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Hearing Officer
