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CASE HISTORY

The employer timely appealed a determination issued on December 27, 2001 that allows benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work with good cause or if he was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Mr. Shannon worked for Tims Janitorial Services, Inc. during the period July 1, 2001 through December 2, 2001. He earned $10 per hour for part-time work as a janitor. Mr. Shannon was discharged on December 3.

Over the December 1 and 2 weekend, Mr. Shannon failed to clean three locations. He had five locations (businesses) to clean each weekend. When Mr. Childers, acting manager, learned Mr. Shannon did not clean all locations over the weekend, he discharged him. 

Mr. Shannon did not provide any reason(s) why he did not complete his duties. 

In mid-November, Mr. Shannon had failed to clean one location. 

Mr. Childers informed Mr. Shannon of the need to ensure the job was done or to contact him (Mr. Childers). Mr. Childers reminded 

Mr. Shannon that his failure to clean all locations was grounds for termination. The employer lost that account one week later.

In October, Mr. Shannon was on probation because he had lost keys to a location and had made a comment to a security guard about breaking into the location to clean it.

Exhibit 5 is a summary of a telephone conversation between an Employment Security Division representative and Mr. Shannon. 

Mr. Shannon indicates that he quit because he did not have the proper tools. Mr. Childers contends that Mr. Shannon contacted him several times after the discharge to ask for his job back. When 

Mr. Childers would not hire him back, Mr. Shannon indicated that he quit.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
Mr. Shannon’s failure to appear and provide sworn testimony establishes Mr. Childers’ testimony to be more reliable. Therefore, the Tribunal will decide this issue on the basis of a discharge wherein the employer has the burden to show misconduct connected with the work.

The record establishes Mr. Shannon had been placed on notice that his failure to complete his job assignments could result in his discharge. In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:

The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….

There is no evidence that Mr. Shannon was prevented from completing his duties or, at the very least, contacting 

Mr. Childers about not getting the work done. Mr. Shannon knew or should have known that his failure to complete the work would result in his discharge. The disqualifying provisions of 

AS 23.20.379 apply in this matter.

DECISION
The determination issued on December 27, 2001 is REVERSED and MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(2) for the weeks ending December 8, 2001 through January 12, 2002. 

Mr. Shannon’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 23, 2002.
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