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CLAIMANT                         
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KATHY LOGAN
KENDRED HEALTH CARE

CLAIMANT APPEARANCES               
EMPLOYER APPEARANCES

KATHY LOGAN
SCOTT ALEXANDER

ESD APPEARANCES
None


CASE HISTORY
The employer timely appealed a determination issued on November 29, 2001, that allowed unemployment insurance benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct in connection with the work.


FINDINGS OF FACT
Ms. Logan worked for Kendred Health Care from August 24, 2001 through November 5, 2001.  She earned an hourly wage of $21 as a staff development coordinator.  She was not overtime eligible. The employer considered her a member of the management team. She worked Monday through Friday, approximately nine to ten hours per day.  She also worked on call as needed, as the care center was open 24 hours per day.  Her supervisor informed her that she should begin work at 8:00 a.m. to cover the change of shifts between 4:00 and 5:00 p.m. She began a claim for unemployment insurance benefits on November 11, 2001, and the weekly benefit amount is $248. 

On September 25, 2001, the employer issued a written warning to Ms. Logan, as she had not completed the follow up on nursing licenses for potential employees.  On October 11, 2001, the employer issued a written warning to Ms. Logan based on a complaint filed by another nurse.  The employer placed Ms. Logan on a thirty-day probation for her conduct toward others.  The warning stated that she had been rude, used harsh tones, and made inappropriate comments.  Ms. Logan signed the warning with the understanding that she could be placed on suspension or discharged for any further infractions.   Ms. Logan and another nurse argued and they both made inappropriate comments.  Ms. Logan considered it a "bad day" and she apologized.

On November 5, 2001, Ms. Logan arrived at work at approximately 7:30 a.m.  She arrived at work early because she planned to provide orientation for new nurses during the next two business days.  Shortly after Ms. Logan arrived at work, Mr. Alexander, the administrator, asked her to find out why patient care was not completed at that time, and he asked her to take care of it.  Ms. Logan contacted the nurse on duty and attempted to find out the problem.  Mr. Alexander telephoned Ms. Logan to ask why she was not taking care of the patients.  She attempted to explain that she was handling the problem.  The telephone was quiet for a moment and Ms. Logan hung-up believing Mr. Alexander had hung-up first.  However, Mr. Alexander was still on the telephone, and he felt that Ms. Logan had hung-up before the conversation ended.  

Mr. Alexander then came out to the nurse station where Ms. Logan was speaking to the other nurse. The other nurse left the area to attend to the patients, as that was her primary responsibility. She left at the time that Mr. Alexander arrived.  Mr. Alexander was upset because Ms. Logan ended the telephone conversation abruptly, and she was not helping the patients as he requested. Both Mr. Alexander and Ms. Logan have loud voices, and they were upset when they spoke to each other.  Mr. Alexander believed that Ms. Logan was insubordinate since she had not done as he had asked, and the patients did not receive attention.  Ms. Logan attempted to explain that she was not even supposed to be working at that time, and that she handled the problem by speaking with the nurse on duty.  Mr. Alexander informed her that she could get her purse and leave the building.  The employer discharged Ms. Logan for insubordination.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....



(2)
was discharged for misconduct connected with the




insured worker's work. . ..

8 AAC 85.095 provides in part:

(d) "Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2), means

(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or of the standards of behavior which an employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; … 
   


CONCLUSION
The Employment Security Division, Benefit Policy Manual, BPM 255.2 states in part:

A.
General

Insubordination, disobeying a direct order, is misconduct in connection with the work.  The Commissioner has stated that an employer has the right to expect that a reasonable order will be obeyed (Sorensen, 9123334, April 2, 1992.)  In most cases, it is not necessary to show that the employer was injured; an employer who cannot rely on the worker to perform as directed is injured, except in exceptional circumstances. 

Violation of an order of a supervisor follows the same principles as violation of a rule:  

· the order must be reasonable; 

· the worker must understand the order; and 

· the worker must know that the supervisor has the authority to give the order.


"'Misconduct' cannot be established on the basis of unproven allegations."  Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.  


A single act of insubordination may constitute misconduct, if it is serious enough. Reprimands or warnings are necessary in most cases; however, to make certain that the worker was aware that the conduct was unsatisfactory.  Cantrell, Comm'r Dec. 9225160, June 30, 1992.  

.

The hearing record establishes Ms. Logan was aware of what constituted inappropriate behavior in the workplace.  In this instance, the employer had issued a previous warning specifically addressing her verbal comments. The November 5, 2001 incident in which she failed to perform as Mr. Alexander intended was the cause of the discharge.  The administrator had the authority to issue an order to Ms. Logan, the order was reasonable, and she understood that Mr. Alexander had the authority to give an order.  

Ms. Logan attempted to do as instructed by speaking to the nurse on duty to find out why the patients were not receiving the proper care.  She was resolving the problem when the administrator telephoned to inquire why the problem was not resolved.  She did not intend to hang-up on the administrator, but wrongly believed that he had hung-up first.  Ms. Logan did not intentionally disobey Mr. Alexander.  She attempted to do as he asked by seeking information from the duty nurse.  Ms. Logan's shift did not usually start until 30 minutes later, and it is logical that she would attempt to find out the problem and resolve the matter with the nurse in charge of the patients. 

While Ms. Logan did not perform as Mr. Alexander wished and in the time that he anticipated, she did not willfully disobey him.  Her performance can not be considered gross negligence, or a deliberate violation of the standards of behavior that an employer has the right to expect since she was attempting to do as asked by assessing the problem first.  Her conduct was a good faith error in judgement or discretion.  In this instance, Ms. Logan attempted to take care of patient needs in an appropriate manner. There was no willful or wanton disregard of the employer's best interest. Therefore, the employer discharged Ms. Logan for reasons other than misconduct connected with the work.

DECISION
The determination issued on November 29, 2001 is AFFIRMED.  Benefits are allowed for the weeks ending November 10, 2001 through December 15, 2001, if otherwise eligible. The claimant's maximum potential benefit entitlement is restored by three times the weekly benefit, and the claimant may be eligible for possible extended benefits as a result of this determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on February 5, 2002.
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Cynthia Roman, Hearing Officer        

