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CASE HISTORY
The claimant timely appealed a notice of determination issued on December 18, 2001, which denied benefits pursuant to AS 23.20.379 on the ground that he left his last suitable work voluntarily without good cause, or was discharged for misconduct in connection with the work. 


FINDINGS OF FACT

Mr. Abalama worked as an environmental coordinator for the Village of Egegik from approximately March 2001 through October 19, 2001. He earned $15 to $20 per hour, and he worked seasonally on a varied schedule. He began a claim for unemployment insurance benefits on November 18, 2001. His weekly benefit amount is $124 per week. 

In March 2001, Mr. Abalama signed an employment agreement with the employer.  His sister was the president of the village council at the time of hire.  His cousin became the president after Mr. Abalama's sister completed her term.  Ms. Shirley Kelly supervised Mr. Abalama and she is married to another of Mr. Abalama's cousins.  At the time of hire, Mr. Abalama signed an employment agreement that stipulated: 

· No use of profanity

· No harassment of anyone

· No use of alcohol or intoxication

· Attendance at Alcoholics Anonymous for one year

· Serve a six-month probation period

· Receive raises at specified intervals

Mr. Abalama was a member of a planning commission, and he traveled to King Salmon to attend a planning commission meeting.  While in Kind Salmon, a friend accompanying Mr. Abalama became belligerent and the cab driver refused the man service.  The man had to walk six miles back to their lodging while Mr. Abalama received a ride.  Mr. Abalama had also had a few drinks.  Ms. Kelly learned of the incident, and she was aware that Mr. Abalama had been discharged previously because of a drinking problem.  She was also aware of the stipulations placed on his employment. Mr. Abalama did not work during the summer months because he fished, and Ms. Kelly knew that he drank during that period.  When he returned to work after fishing season, she reminded him that there was to be no drinking on the job and that he should get help.  Mr. Abalama quit attending the weekly AA meetings in May 2001, but he did attend a treatment program.  

On approximately October 21, 2001, Mr. Abalama went to Ms. Kelly's home to attend a party. Ms. Kelly was not at home, but her husband was home and in attendance.  Mr. Kelly refused to allow entrance to Mr. Abalama because he appeared intoxicated.  Mr. Abalama fell off the 3-4 foot high landing after Mr. Kelly shut the door.  Mr. Abalama injured the side of his face in the fall.  Therefore, he did not go to work Monday, October 22.  He did not contact the employer to report the injury because he believed his cousins knew of the injury.  

On approximately October 21, Mr. Abalama spoke with his cousin Lawrence Abalama, the Council President, about a planned trip for October 23, 2001. Mr. Lawrence Abalama is Ms. Kelly's brother.  Mr. Daniel Abalama planned to attend the Alaska Federation of Natives (AFN) conference in Anchorage from October 24 through October 26, 2001.  He planned to attend a two-week training program in Anchorage after the conference.  Lawrence Abalama informed him that he was not going to the AFN conference since the Village Council did not want him to represent them.  The Village Council has the ability to hire or discharge employees.  The Village Council also determines who represents them at the conference. 

Mr. Abalama did not return to work because he believed that if he could not attend the conference and the training, there was no use in continuing in his job.  He believed that without the training he would not be able to write responsible grants and the village would not get the additional funding that provided the money to pay his salary.  However, according to Ms. Kelly there was still approximately $17,000 available in the current grant to pay Mr. Abalama's salary for months.  His monthly salary averaged $2100.   When Mr. Abalama did not return to work, Ms. Kelly took the matter to the Village Council.   She had seen Mr. Abalama on the work premises on two occasions in October where he appeared to have been intoxicated.  He came to get something from his office on one occasion, and on another occasion, he used the public payphone in the foyer of the building.  He contends that he did not go to work drunk, but he did use the public telephone near the entrance.  On approximately October 30, 2001, The Village Council voted to discharge Mr. Abalama because he violated the agreement that he signed at the time of hire.  

The employer provided wage proof and timecards for the period ending October 19, 2001.  Mr. Abalama did receive a paycheck dated October 19, 2001, and he does recall receiving the check.  The paycheck totaled $1090.00 gross or $988.79 net pay.  It represented 54.5 hours of work at $20 per hour.  The paycheck represented hours worked through October 19, 2001.

               
PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the
insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 

23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
"Misconduct connected with the insured worker's work as used in AS 23.20.379(a)(2), means



(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion;...

8 AAC 85.010 provides in part:


(20)
"discharge" means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment.


CONCLUSION
A discharge, as defined by 8 AAC 85.010(20), is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining in employment. A voluntary leaving is then a separation from work in which the worker takes the action, which results in the separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is therefore dependent upon whether the employer or the worker moved to terminate the employment relationship. Although Mr. Abalama did not appear for work, his schedule varied, and the employer allowed him time off. 

The employer had work available to Mr. Abalama, up until October 30, when the Village Council voted to discharge him.  The Village Council voted to discharge him more than a week after his last day of work, and that was after his supervisor had seen him on the premises intoxicated.  The employer's request that he report for work, and not appear on the premises while intoxicated were reasonable. Mr. Abalama knew that his job was in jeopardy if he did not report for work, or if he appeared on the premises intoxicated. Mr. Abalama's failure to return to work, and his intoxicated appearance on the employer's premises showed a willful and wanton disregard of the employer's interest.  Therefore, Mr. Abalama was discharged for misconduct in connection with the work.

DECISION
The determination issued on December 18, 2001, is AFFIRMED. Benefits are denied for the weeks ending October 20, 2001 through November 24, 2001, pursuant to AS 23.20.379 and 8 AAC 85.095 on the ground that the employer discharged the claimant for misconduct in connection with the work. The reduction to the claimant's maximum benefit entitlement is reduced by three times the weekly benefit amount, and he may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this February 5, 2002, in Juneau, Alaska.
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Cynthia Roman, Hearing Officer 

