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CASE HISTORY

Mr. Swett timely appealed a determination issued on December 27, 2001 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Swett last worked for Veco Alaska, Inc. during the period 

July 5, 2001 through November 23, 2001. He earned $24 for full-time work as a pipefitter. Mr. Sweet was discharged mid-day on 

November 23.

On November 23, 2001 about 7:30 a.m., the entire crew at Red Dog Mine were told the work would end that day, instead of a week from that day as previously told. The crew was to leave the work site on November 24.

About noon on November 23, Mr. Swett asked to return to the bunkhouse to make some phone calls. Mr. Evans, lead foreman, told him it was okay. Mr. Swett needed to inform his parole officer of his pending change of address. He also needed to have his medication remain in Anchorage rather than sent to Red Dog Mine. It took Mr. Swett about three hours to get a hold of his parole officer. He was not told when or if he had to be back at the work location; only that he could leave to take care of personal business.

At 3:00 p.m., Mr. Owens, superintendent, approached Mr. Swett at the bunkhouse and had him sign a sheet of paper. Mr. Swett thought it was a final check destination form and signed it without thoroughly reading it. He had worked for Veco three or four times over the last two years and had signed similar forms each time he was laid off.

Exhibit 9 is a “Separation Notice” signed by the employer and 

Mr. Swett. The separation is noted as a termination for “Job abandonment. Left job site without notification of supervisor.” 

Mr. Swett did not see that annotation on the form when he signed it. He believes the employer may have added that statement after he signed the form.

Mr. Swett missed six hours of work on November 23. He left the work site with the rest of the crew the following day.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Flores, Comm’r Dec. No. 96 2183, December 16, 1996, the Commissioner set new policy regarding work separations earlier than the original intended date as follows:

In Kennedy, Comm'r Dec. 9027951, October 10, 1990, we held that a claimant who was given one day's notice of a layoff and who then was given permission for leave the last day, remained laid off. The separation did not become a quit. We now extend that holding to cover workers who leave early after notice of discharge, but with less than two full shifts remaining in the notice period. These workers will be considered discharged. The discharge remains the primary and proximate reason for their unemployment. Inversely, if a claimant gives notice and the employer chooses to end the employment with less than two shifts remaining, the nature of the separation remains a voluntary leaving….

The record establishes that Mr. Swett was given a one-day notice of layoff. Under Flores above, the employer’s decision to discharge Mr. Swett six hours early does not change the nature of the work separation. Therefore, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

Even if the Tribunal was to look at the discharge because 

Mr. Swett left the work site, there is insufficient evidence to support the conclusion that he did not receive permission. The employer failed to appear and provide rebuttal testimony. Misconduct has not been shown.

DECISION
The determination issued on December 27, 2001 is REVERSED. Benefits are allowed for the weeks ending December 1, 2001 through 

January 5, 2001 if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 29, 2002.
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