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CASE HISTORY
Ms. Lightellfillin "" \d "" timely appealed a December 6, 2001fillin "" \d "" determination that denied benefits under AS 23.20.378 and 8 AAC 85.350.  The determination disqualified herfillin "" \d "" on the ground that shefillin "" \d "" is not available for full-time suitable work.


FINDINGS OF FACT

Ms. Lightellfillin "" \d "" established an unemployment insurance claim effective November 18, 2001fillin "" \d "". At the time shefillin "" \d "" opened herfillin "" \d "" claim for benefits, Ms. Lightellfillin "" \d "" indicated to the Employment Security Division that shefillin "" \d "" could only accept sedentary type work. She had a back injury/pain that prevented her from working in her normal occupation as a sales clerk for Fred Meyer Shopping Centers. 

Ms. Lightell was released for full-time work by her physician at least by December 4, 2001, with the restrictions of no lifting or prolonged standing.

Exhibit 5 is a questionnaire regarding Ms. Lightell’s availability for work. Ms. Lightell does not recall telling the claimstaker that she did not have experience in anything other than sales and/or cashiering. Ms. Lightell had worked in the early 1980’s as a waitress, hotel reservations clerk, and receptionist. She has discovered by reviewing the want ads in the newspapers that most sedentary positions require computer knowledge. Ms. Lightell has none. She assumed that hotel clerks also required computer knowledge.

Since opening her unemployment insurance claim, Ms. Lightell applied for one position at the Wasilla Senior Center. She was told she needed to be able to handle any household chores to include lifting firewood. Ms. Lightell was not able to apply for that position because of the lifting requirement.

The hearing record lacks labor market information. Ms. Lightell is unaware of any cashier positions that allow the worker to sit while on duty. She has been attending “WIA” (Workforce Investment Act) sponsored seminars such as resume’ preparation, interviewing, orientation, and job club classes. Ms. Lightell was scheduled for a meeting with a job counselor (Tammy Carr) on the day of the hearing to determine what jobs might be available for her. Ms. Lightell has been accepted into the WIA program and hopes to get a job that would allow on the job training while being paid to work.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

CONCLUSION

There is no dispute that Ms. Lightell is unable to perform the work she has done over the recent years. What must be decided is whether Ms. Lightell has experience, knowledge, or training, that would establish her attachment to a substantial field of full-time employment.

In Arndt v. State, DOL, 583 P2d 799, Alaska, September 22, 1978, the Alaska Supreme Court adopted a two-fold test for determining a claimant's availability for work. The court held:


The test requires "(1) that an individual claimant be willing to accept suitable work which he has no good cause for refusing, and (2) that the claimant thereby make himself available to a substantial field of employment".

In Arndt, the Court held the responsibility for establishing good cause for restricting a claimant's availability for work is upon the claimant, but:


[W]here a claimant has shown she is available for suitable work which she has no good cause for refusing, the Department shall have the burden of proving, if it so believes, that this availability does not extend to a sufficiently "substantial field of employment."

In Arndt, the responsibility for providing evidence to show that the claimant is not attached to a sufficiently substantial field of employment is upon the unemployment insurance call center.

Ms. Lightell has worked in other occupations such as reception and hotel reservations. She believes that she lacks the computer skills that may be necessary for those positions. However, it is the Employment Security Division’s responsibility to calculate her job readiness for unemployment insurance eligibility.

The hearing record fails to show that the call center or employment service has invoked 8 AAC 85.352 or 8 AAC 85.355 to force Ms. Lightell to make active work searches. The record fails to show that thus far Ms. Lightell must make active work searches to qualify for benefits.
In light of the fact that Ms. Lightell was scheduled to meet with a job counselor, this issue will be remanded to the Anchorage Call Center for further investigation. This should include discussion with the counselor to determine Ms. Lightell’s attachment, if any, to a substantial labor market.


DECISION
The fillin "" \d ""determination issued on December 6, 2001fillin "" \d "" is REMANDEDfillin "" \d "" for further investigation and issuance of a redetermination. Benefits are deniedfillin "" \d "" for the week ending November 24, 2001 and continuing until the redetermination is issued.fillin "" \d "" If the Employment Security Division finds that Ms. Lightell’s is currently attached to a substantial labor market and her circumstances were no different at the time she opened her initial claim, then benefits must be allowed from the on-set of her new claim. Ms. Lightell will have new appeal rights with the redetermination.

Dated and Mailed in Anchorage, Alaska, on January 30, 2002fillin "" \d "".








Jan Schnell, Hearing Officer

