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CASE HISTORY

Ms. Green timely appealed a January 10, 2002 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Green began her on-call relief advocate position in February 2000. She voluntarily quit effective December 23, 2001. The employer paid her $12.00 per hour.

The employer operates a crisis center at a women’s shelter in Nome. The employer employs full‑time and relief advocates. Exhibit 6, Pages 2 and 3, contain copies of the advocate job description. The description reads, in part:

Provide crisis intervention, advocacy, and support to victims of domestic violence and/or sexual assault (DVSA) and their children over the telephone and in person. Advocacy and information to all clients must include basic information on cycle of abuse/dynamics of battering, continuum of violence, lethality, and stages of a women’s [sic] recovery from domestic violence and the interplay of alcohol/substance abuse and violence, sexual assault and safety planning to women seeking services at Bering Sea Women’s Group.

Full‑time advocates work Monday through Friday shifts. Relief advocates work weekends and holidays to provide time off for full-time advocates.

By December 1, 2000, the employer posted its December/January work schedule. The schedule had Ms. Green replacing full-time advocates on the December 25, 2001 and January 1, 2002 holidays. In December 2001, employer policy provided that an advocate who did not wish to work a scheduled shift must find another advocate to take the shift.

In the week after December 1, Ms. Green attempted unsuccessfully to talk other advocates into taking her December 25 and January 1 shifts. She thought word of her unwillingness to work those dates would be passed along to Jana M. Varrati, the employer’s acting director.

Employees did pass word to Ms. Varrati that Ms. Green was calling them and “venting” against her schedule. Even though Ms. Green regularly saw and spoke to Ms. Varrati in the first half of December, she did not mention her dissatisfaction with her schedule.

Ms. Green had previously worked when needed including weekends and even double shifts. Ms. Varrati tolerated reports of Ms. Green’s venting and waited for Ms. Green to personally bring the subject of securing a substitute to her.

Exhibit 6, Pages 4 and 5, contain copies of a December 20, 2001 “Formal Letter of Reprimand” that Ms. Varrati issued to Ms. Green after Ms. Green wrote and highlighted a complaint about her schedule in the “client log” that is reserved for other matters. In the reprimand, Ms. Varrati noted:

I have spoken to you in person and on the phone more than a few times since the schedule was written; on none of those occasions did you bring up your concern, your unhappiness, or your “refusal”. Instead you chose to try to use third parties as your messengers and to vent in the client log thus raising the disciplinary consequences of your actions from a Verbal or a Written Warning to this formal Letter of Reprimand.

Ms. Varrati closed the reprimand by writing:

I have set out straightforward rules in writing that will be followed by everyone on staff. If you wish not to work under those rules, I want to know it immediately. Please advise me by 5 PM on Sunday, December 23, 2001.

Ms. Green loved her job. She had planned to apply for a full-time position and start building a retirement. However, she felt the December 20 reprimand gave her an ultimatum to work on December 25, which she did not want to do.

After receiving a copy of the reprimand, Ms. Green called Ms. Varrati on the evening of December 20. She asked Ms. Varrati whether she would be fired if she did not appear for work or get someone to cover her shift on December 25. Ms. Varrati told her that she did not know. Ms. Varrati did not know because she did not want to lose Ms. Green as an employee. Ms. Varrati was attempting to get others to cover Ms. Green’s shift.

Ms. Green was scheduled to work the 8:00 a.m. to 4:00 p.m. shift on December 25. By the time Ms. Green reported to work on December 23, Ms. Varrati had found someone willing to work around whatever December 25 shift that Ms. Green did not want to work. That gave Ms. Green a choice of working an 8:00 a.m. to 4:00 p.m. or a 4 p.m. to midnight shift. When Ms. Green left work after her December 23 shift, she advised the employer that she would not be back. She voluntarily quit work at that time.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


CONCLUSION
Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

Ms. Green’s desire to avoid working altogether on December 25, 2001 is understandable. However, the shift requirement was not unreasonable in view of Ms. Green’s relief advocate status, her failure to immediately address the schedule problem with Ms. Varrati, and Ms. Varrati’s attempt to give her a shift of her choice after she finally brought the problem to Ms. Varrati’s attention.

In Beal, Comm’r Dec. 96 2871, February 18, 1998, the Commissioner referenced long established Department policy that applied to claimants who quit work in anticipation of a discharge. The Commissioner held:

We have previously held that a claimant who quits a job in anticipation of being fired does so without good cause. Pence, Comm'r Review 9324931, February 9, 1994 and Brown, Comm'r Review 9225776, June 24, 1992.

The hearing record fails to establish that Ms. Varrati would have immediately discharged Ms. Green for failing to report for work on December 25, 2001. Even if Ms. Varrati would have planned to discharge Ms. Green, anticipation of the discharge did not provide Ms. Green good cause to quit work before the discharge occurred.

The hearing record fails to establish that Ms. Green voluntarily left suitable work for good cause as good cause is defined for unemployment insurance purposes.

DECISION
The January 10, 2002 determination is AFFIRMED. Ms. Green is denied benefits beginning with the week ending December 29, 2001 through the week ending February 2, 2002. Her maximum payable benefits are reduced by three weeks, and her future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 12, 2002.
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Hearing Officer

