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STATEMENT OF THE CASE

On January 9, 2002, Mr. Tanner timely appealed a notice of determination that reduced his benefits under AS 23.20.360, and denied his benefits under AS 23.20.387. He was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. The issues before the Tribunal are whether Mr. Tanner

· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Mr. Tanner filed a new claim for unemployment benefits on February 22, 2000. The Employment Security Division (“the Division”) determined that he was eligible to receive $120.00 in weekly benefits. Mr. Tanner subsequently filed claims for various weeks thereafter, including the weeks applicable to this matter, April 8 through June 10, 2000. He reported that he had not worked or earned wages during any of the weeks.

As part of its on-going work, Benefit Payment Control (“BPC”) of the Division mailed Wage Earnings Audit forms to Kids Are People, Inc., Mat-Su Borough School District, and Ray’s Child Care & Learning Center. BPC asked for Mr. Tanner’s days and hours of work and gross earnings per week. Each of the employers responded with the requested information. Exhibit 4.

A review of the wage earnings audit forms reveal that the employers reported Mr. Tanner had worked for them. Kids Are People, Inc. reported that he worked and earned wages during the weeks ending April 8 and 15, 2000. Mat-Su Borough School District reported that he had worked and earned wages during the weeks ending April 8 through June 10, 2000. Ray’s Child Care & Learning Center reported that he worked and earned wages during the week ending June 10, 2000.

Mr. Tanner was discharged from the US Navy in October 1998. When he was discharged, he recalls speaking with a person whom he thought worked for the Veteran’s Administration. This person told him that he did not have to report his employment with the school district because the district would pay him only once at the end of his contract. He coached soccer. Mr. Tanner also started working a part-time job to help make ends meet, and he was trying to get back on his feet. He did not report these wages because he was under the assumption that the question on the claim certification only referred to full-time work. The question on the claim certification asks, “Did you work (either self-employed or for an employer)?” Exhibit 5.

When Mr. Tanner filed for benefits, the Division mailed to him a Claimant Information Handbook. The handbook contains information on what work and earnings to report. Mr. Tanner received and read the handbook. On April 12, 1999, the Division mailed to Mr. Tanner a notice of determination holding him liable for the repayment of overpaid benefits for the weeks ending March 13 and 20, 1999. Exhibit 7-A. Mr. Tanner called, after the benefits had been issued, and reported that he had earned wages those weeks. Mr. Tanner does not recall either the determination or the telephone call that he made.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Mr. Tanner earned wages during the weeks in issue. Under AS 23.20.360, cited above, his benefits must be reduced by the wages in accordance with the formula found in the statute.

The Division must establish three elements before a finding of fraudulent misrepresentation can be made. First, it must be established that the alleged misrepresentation concerned a material fact. A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination.” Meyer vs. Skyline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979), cited in Charron vs. State Dept. of Labor, 3 PA 92-208 CI (Alaska, 1993).

Wages earned and hours worked are material to a claim for unemployment insurance benefits. Mr. Tanner falsely certified that he did not work or earn wages during the weeks in question, thereby receiving benefits to which he was not entitled. The Division has established the element of materiality.

Second, it must be shown that Mr. Tanner knew, or reasonably should have known, that he was making a false statement. Mr. Tanner had previously, whether he recalls it or not, called to correct the records on his certifications for the weeks ending March 13 and 20, 1999. He had also read the claimant information handbook, which contains specific instructions on filing for benefits and reporting work and earnings. Both of these show that he knew he was to report work and earnings.

Third, it must be shown that Mr. Tanner made the false statements with the intent to receive benefits to which he knew he would otherwise be entitled. Intent is an element that is subjective, and which must be established by a preponderance of the evidence. The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

The Department has consistently held that a presumption of intent to defraud arises on the basis of the falsified claim itself. Morton, Comm’r Dec. 79H-149, September 14, 1979. Simply contending a mistake or oversight does not rebut this presumption. Gillen, Comm'r Dec. 9121667, December 6, 1991.

Mr. Tanner testified that he had taken the part-time position to make ends meet and to get himself back on his feet. This establishes that he was having some financial difficulties. Along with his wages, he would have made more money to help reach his goal of financial independence by filing for unemployment. Having reported work and earnings before, he knew the effect that reporting the wages would have on his benefits. If he reported the earnings, he would receive less, if any, benefits. By not reporting the wages, he would receive more benefits, thus furthering his goal.

It is the conclusion of the Appeal Tribunal that Mr. Tanner knowingly made false statements with the intent to receive benefits.
DECISION

The notice of determination and determination of liability issued in this matter on January 9, 2002 is AFFIRMED in its entirety:

· That portion of the determination holding that Mr. Tanner’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 for the weeks ending April 8, 2000 through June 10, 2000.

· That portion of the determination holding that Mr. Tanner committed fraud or misrepresentation is AFFIRMED. Mr. Tanner is denied unemployment benefits under AS 23.20.387

· for the weeks ending April 8, 2000 through June 10, 2000; and

· for the weeks ending January 5, 2002 through December 28, 2002.

· That portion of the determination holding that Mr. Tanner is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. Mr. Tanner remains liable for the repayment of benefits paid to him and for a penalty amount.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on February 8, 2002.
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