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CASE HISTORY

Mr. Osgood timely appealed a determination issued on January 16, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Osgood worked for the Sheraton Anchorage Hotel during the period December 5, 1998 through December 22, 2001. He earned approximately $10.35 per hour for part-time work as a banquet bartender. Mr. Osgood quit effective January 7, 2002.

During Mr. Osgood’s last month of employment he received at least four write-ups, several of which resulted in suspensions from work. During the last suspension (that began on or about December 23), the employer received a customer complaint. Mr. Osgood was notified and asked to meet with the employer when the written complaint was received (January 7).

On January 7, 2002, Mr. Osgood met with the human resources manager, Ms. Fullencamp, and the bar manager, Mr. Lee. 

Ms. Fullencamp began the meeting by saying, “I don’t know what we’re going to do with you” (in reference to the customer complaint). Mr. Osgood opted not to deal with it and quit before anything else was said.

Mr. Osgood opted to quit because he was tired of Mr. Lee “harassing” him. He believed Mr. Lee was continually issuing him (Mr. Osgood) write-ups because the employer wanted to get rid of him (Mr. Osgood). He had been written up for a late arrival, two overages/shortages on his cash register, a sexual harassment complaint, and a customer complaint. All write-ups were within the last six months and began shortly after Mr. Lee was hired.

Mr. Osgood was a member of a union. He had union representation (early December 2001) for the sexual harassment and cash register issues. The employer agreed to have the registered checked to ensure nothing was wrong. Mr. Osgood agreed he would not make inappropriate comments to females at work. He is uncertain if the employer had the register checked.

As a union member, Mr. Osgood had the ability to file a formal grievance. After the December meeting with the union and management, Mr. Osgood had no other contact with the union. He did not file a formal grievance. He argues that his work record was very good until Mr. Lee arrived.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
In Pence, Comm'r Dec. No. 93 4931, February 3, 1994, the Commissioner states in part:


The issue in this case concerns whether the claimant was discharged for misconduct connected with his work, or whether he voluntarily quit suitable work without good cause.  The Tribunal concluded the claimant was discharged.  That is in opposition to the claimant's own written statements and testimony that he quit (exhibits 3A & B).  Although he did believe the employer was going to fire him, no formal termination notice had been given to him, nor had any date been set for such termination. The hearing officer apparently based her conclusion on notes in the record from an interview with an employer representative who indicated the claimant's discharge was "most probably imminent."  There is no evidence the claimant was told he would be discharged and such a conclusion is not supported by the evidence. Rather, the claimant resigned his job voluntarily and abruptly and we hold that quitting a job in anticipation of discharge is without good cause....

Mr. Osgood decided to quit when faced with the very real possibility of a discharge. As noted in Pence above, a decision to leave in the face of a discharge is without good cause. 

The Tribunal can consider Mr. Osgood’s concerns regarding Mr. Lee in determining good cause. However, it has not been shown that Mr. Lee harassed Mr. Osgood. Mr. Osgood did not dispute the incidents occurred that resulted in the write-ups.

Finally, a critical component of good cause requires the employee to exhaust reasonable alternatives. Mr. Osgood, as a union employee, had the ability to file a formal grievance. He also could have asked for a transfer to another location within the hotel. By his failure to exhaust these two alternatives, 

Mr. Osgood negated any good cause that may have been shown.

DECISION
The determination issued on January 16, 2002 is AFFIRMED. Benefits are denied for the weeks ending January 12, 2002 through 

February 16, 2002. Mr. Osgood’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 7, 2002.
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