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CASE HISTORY
The employer timely appealed a determination issued on December 27, 2001 that allowed benefits under AS 23.20.379 on a holding that Mr. Lapp was discharged for reasons other than misconduct in connection with the work.


FINDINGS OF FACT
Mr. Lapp worked for Fred Meyer in Juneau, Alaska for the period June 23, 1995 through December 9, 2001.  He worked in the building maintenance department earning $15.00 per hour working full-time.  He worked an evening schedule that began at approximately 12:00 a.m. and ended at 8:00 a.m.  Mr. Lapp's unemployment insurance claim began on Sunday, December 9, 2001. The weekly benefit amount is $248. 

Mr. Lapp did acknowledge that he received an employee's handbook at the time of hire, and he acknowledged the employer's policies on inappropriate behavior. Mr. Lapp supervised four to five employees depending on the season.  The employer discharged Mr. Lapp on December 10, 2001, because Mr. Kevin Ridges filed a formal written complaint about a comment made to him by Mr. Lapp.  Mr. Ridges letter dated December 8, 2001, to Mr. Fred Sayre, store manager states:

 "TODAY AROUND 5:30 AM KELLY THE BSM MANAGER WALKED PAST WIC AND ASKED ME POINT BLANK,  WHAT DOES NIGGER MEAN? I JUST WANT TO KNOW BECAUSE I HEAR IT A LOT.  I THEN WALKED AWAY. AROUND 10:15AM 

I INFORMED FRED SAYER ABOUT THIS PROBLEM WITH THE BSM MANAGER. ALSO JP SAW ALL OF IT.  I WOULD LIKE FOR ONE OF YOU GUYS TO TELL ME WHO IS IN CHARGE OF THESES MATTERS SO I CAN GET AHOLD OF THEM (HUMAN RESOURCE). JUST REPLY TO THIS AND I'LL TAKE CARE OF THE REST ON MY OWN TIME.  YOURS TRULY, KEVIN  

Mr. Lapp admits that he asked the question of Mr. Ridges (WIC Manager).  Mr. Lapp contends that he asked the question because the music being played outside his office, in the warehouse area, used the term "Niggas" or "Nigger."  Mr. Oudekirk played a CD that he brought to work that included Hip Hop or Rap music that included the specific language that Mr. Lapp questioned.  Mr. Ridges supervises Mr. Oudekirk, and they worked in or near the warehouse.  The music played from a CD/Radio player possibly owned by the employer.  When Mr. Lapp asked Mr. Ridges what the word meant, Mr. Ridges asked if he meant, "mother F----r?"  Mr. Lapp replied "no," and he asked Mr. Ridges what "nigger" meant. He believed Mr. Ridges was a friend, and that he may be able to explain what it meant in reference to the music.  Mr. Ridges walked away and Mr. Lapp realized that he had offended him by using the term.   Mr. Lapp apologized to Mr. Ridges, and he was told that it would be okay.  Mr. Ridges testified that there is a difference between the musical lyric of "niggas" versus "nigger." He declined to explain the difference, but he did allow Mr. Oudekirk to play the music that included the word, "Niggas" in the warehouse area.   

The employer discharged Mr. Lapp for failing to follow employer policies on ethics and harassment.  Mr. Lapp was informed that he should have looked the word up in the dictionary rather than ask his co-worker about the meaning of the term.  The employer policy "4.2 Sexual Harassment & Other Forms of Harassment (04/01)" states in part that "any form of harassment undermines the company's insistence upon employee integrity, and is considered serious misconduct. No employee, either male or female, should be subjected to offensive conduct or innuendo, either verbal or physical, from co-workers, supervisors, customers or vendors."   The employer also submitted their definition of harassment that includes, "Harassment because of one's race color religion, gender, national origin, age, disability or sexual orientation is defined as verbal or physical conduct that: 

· denigrates or shows hostility or aversion toward an individual because of his/her race, color, religion, gender, national origin, age, disability or sexual orientation, or that of the individuals relatives, friends or associates, and 

· has the purpose of creating an offensive work environment, unreasonably interferes with an individual's work performance, or otherwise adversely affects an individual's work performance.  

Examples of such harassment include but are not limited to the following:

· Making derogatory ethnic or racial statements, or belittling one's religion or religious practices.

· Perpetuating stereotypes about one's age, gender, etc. (You're too old to change your ways," "This is woman's work.")…

The employer did post policies on the bulletin board for all employees to read.  Mr. Lapp believes it has been some time since he read the handbook, and does not recall reading the policy on the bulletin board. The employer believes that Mr. Lapp should be held to a higher standard of care since he worked as a supervisor.  

PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. In Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

Mr. Lapp knew the company policies on harassment as he has worked for this employer since 1995.  He was aware that the employer would terminate his employment for failing to conform to company policy.  Mr. Lapp was aware of his responsibilities regarding other employees.  Harassment type behavior or inappropriate comments in the workplace is contrary to the standards of behavior that the employer has the right to expect of an employee.  However, Mr. Lapp questioned Mr. Ridges about music lyrics that Mr. Ridges' subordinate employee played in the backroom.  Mr. Ridges took offense to the term as used by Mr. Lapp and reported the incident to the manager.  

Language often changes it's meaning depending on the context that it is used over time.  For instance, the Webster's New World Dictionary of the American Language (Copyright 1968) defines "nigger" as:

1.) a Negro,

2.) a member of any dark-skinned people.  A vulgar, offensive term of hostility and contempt as used by Negrophobes." 

As of March 12, 2002, the Internet provides a "Merriam Webster" on-line dictionary.  The Internet dictionary has no definition for "niggas" listed, nor was it defined in the Webster's New World Dictionary.  However, the Internet provided the following definition for "nigger": 

Main Entry: nig·ger 

Pronunciation: 'ni-g&r
Function: noun
Etymology: alteration of earlier neger, from Middle French negre, from Spanish or Portuguese negro, from negro black, from Latin niger
Date: 1700
1 usually offensive, see usage paragraph below : a black person
2 usually offensive, see usage paragraph below : a member of any dark-skinned race
3 : a member of a socially disadvantaged class of persons <it's time for somebody to lead all of America's niggers... all the people who feel left out of the political process -- Ron Dellums>
usage Nigger in senses 1 and 2 can be found in the works of such writers of the past as Joseph Conrad, Mark Twain, and Charles Dickens, but it now ranks as perhaps the most offensive and inflammatory racial slur in English. Its use by and among blacks is not always intended or taken as offensive, but, except in sense 3, it is otherwise a word expressive of racial hatred and bigotry. 

The definitions listed above provide different meanings for the word, and the meaning is different depending on the context that the word is used.  In this case, Mr. Lapp asked Mr. Ridges a question, with no intent to insult or harass.  He was unaware that the word would be offensive to Mr. Ridges given the context that the music could be heard by several employees, and was being played by Mr. Ridges' subordinate worker with his knowledge.  There is no evidence that Mr. Ridges was insulted by the music or that he found it offensive.  The terms "niggas" and "nigger" appear to be interchangeable or indistinguishable since there are no dictionary listings for "niggas."  Mr. Ridges may have a cultural definition that is different than those listed above, but he has not provided us with his own understanding of the usage of the word.

What is politically correct speech for a particular employee on any given week may not be politically correct the following week depending on the audience.  All workers at a particular job site will undoubtedly have differing opinions as to what terms are particularly offensive given their own cultural background. Therefore, the intent of the person speaking is important in determining whether the term is offensive or whether it may be considered as hostile in any given situation.

In this case, Mr. Lapp's usage of the word in a question as it related to the music played at the work place does not show a willful disregard of the employer's interest.  He did not call Mr. Ridges a name, nor did he intend to offend him.  Mr. Lapp's usage of the word was a good faith error in judgement or discretion, and is not considered hostile or harassing behavior. The record fails to support a finding that Mr. Lapp's performance showed a willful disregard of the employer's best interest, or wrongful intent.  I therefore find that Mr. Lapp was discharged for reasons other than misconduct connected with the work.


DECISION
The January 24, 2002 separation from work determination is AFFIRMED.  Benefits are allowed for weeks ending December 15, 2001 through January 19, 2002, under AS 23.20.379, if otherwise eligible.  Mr. Lapp's benefit entitlement is undisturbed.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 13, 2002.







___________________________


Cynthia Roman, Hearing Officer


