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CASE HISTORY

Ms. Kelso timely appealed a determination issued on January 9, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Kelso worked for Safeway, Inc. during the period November 2000 through January 20, 2001. She earned $10.14 per hour for full-time work as a clerk. Ms. Kelso quit without notice on January 21, 2001.

On January 1, 2001, Ms. Kelso went to the emergency room for her carpal tunnel syndrome and pain in her elbow. She returned to work on January 16 under light duty orders from her physicians. One physician advised no lifting over five pounds, no prolonged standing or walking, and no scrubbing. The other advised no lifting over five or ten pounds until her arm was re-evaluated. The store manager and assistant manager placed Ms. Kelso on light duty work.

Ms. Kelso was assigned to restock groceries that customers either returned or did not want at the time of checkout.

During the last days of her employment, Ms. Kelso believed she was treated differently because she had filed a Workers’ Compensation claim. Sometimes she would be at one end of the store and she would be paged to come to the other end. When Ms. Kelso answered the page, she would be asked when she was going to get the rest of the stock put back. Ms. Kelso complained to the store manager about what she felt was humiliation. The store manager assured her he would talk to the worker. It did not happen again.

Before the January 1 visit to the emergency room, Ms. Kelso worked in the Deli. After she returned to work, she noticed the deli manager did not speak to her. Ms. Kelso felt she was being treated with indifference. Ms. Kelso mentioned it to the store manager who indicated he would look into it.

On January 20, the store manager asked Ms. Kelso to moved grocery carts. She explained that she could not do that type of work because of her injury. Ms. Kelso believed the store manager wanted her to do it anyway. She decided to quit the next day because of the treatment and because she was in pain (elbow and wrist).

Ms. Kelso was a union member. The union steward suggested Ms. Kelso speak to Workers’ Compensation Section about the treatment on the job. She was told to document any changes. Ms. Kelso did not file a formal grievance nor did she contact the Safeway human rights section before making the decision to quit. She did not believe she was eligible for a leave of absence. Ms. Kelso also believed it was an unwritten policy that one did not contact human resources.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
There is no dispute that the employer attempted to comply with 

Ms. Kelso’s medical limitations. Therefore, her decision to quit when she did because of the problems with her arm and wrist was without good cause.

Finally, Ms. Kelso’s contention that she was treated with indifference and/or humiliation may have some merit. However, the humiliation did not occur after she complained. Being treated with in difference does not leave a worker without any alternative but to quit. There is no evidence that the treatment caused Ms. Kelso undue harm, was unreasonable, or discriminatory in nature.

Even if the treatment had been unreasonable or discriminatory, 

Ms. Kelso did not give the employer an opportunity to correct the situation. She returned to work on January 16 and quit five days later. That is insufficient time to determine if the employer was able to rectify the situation. It also stands to reason that 

Ms. Kelso, as a union member and an employee of a national corporation, would have grievance rights through the union and/or the employer itself. She failed to utilize that option. Good cause for leaving work has not been shown in this matter.

DECISION
The determination issued on January 9, 2002 is AFFIRMED. Benefits are denied for the weeks ending January 27, 2001 through March 3, 2001. Ms. Kelso’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 13, 2002.
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