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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No. 02 0186  Hearing Date: February 21 & 28, 2002

CLAIMANT:
BARR GRAY

CLAIMANT APPEARANCES:

Barr Gray


ESD APPEARANCES:
Catherine Miller



CASE HISTORY
Ms. Gray timely appealed a January 23, 2002fillin "" \d "", determination that denied benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.360. Benefits were denied on the ground that Ms. Gray had work/earnings durinfillin "" \d ""g the weeks claimed. The determination further denied herfillin "" \d "" pursuant to AS 23.20.387 on the ground that she knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits. Ms. Grayfillin "" \d "" was determined to be liable for an overpayment pursuant to AS 23.20.390.  


FINDINGS OF FACT
Ms. Grayfillin "" \d "" established an unemployment insurance claim effective December 28, 1999 and another on January 2, 2001fillin "" \d "". A claimant handbook was mailed shortly after opening each claim year. Ms. Gray’sfillin "" \d "" weekly benefit amounts were $192 and $288 (respectively)fillin "" \d "" including dependents allowance; her excess earnings amount were $210.00 and $338, respectivelyfillin "" \d "".

Ms. Gray was not able to dispute the employers’ report of earnings as follows:

Week Ending
Claimant

Reported

Earnings
Employer

Reported Earnings
Overpaid/

Underpaid

Benefits
Agency

Finding

09/16/00
300.00
321.001
21.00


09/23/00
24.60
117.001
23.602
116.00
FRAUD

09/30/00
656.00
512.001
113.412
<30.59>


10/07/00
136.00
116.942
<19.06>


10/14/00
29.50
0.00
<29.50>


10/21/00
70.80
47.202
<42.66>


10/28/00
347.60
301.001
47.202
0.60


11/04/00
33.60
80.592
46.99
FRAUD

11/11/00
575.00
358.001
47.202
<169.80>


11/18/00
374.00
338.001
63.751A
47.202
74.95


11/25/00
150.00
150.001
NONE


12/02/00
90.00
148.001
67.852
125.85
FRAUD

12/09/00
460.00
504.001
44.00


12/16/00
102.00
108.001
6.00


12/23/00
0.00




12/30/00
0.00




01/06/01
246.80
117.001
177.942
48.14
FRAUD

01/13/01
262.00
160.001
104.132
143.643
145.77
FRAUD

01/20/01
214.00
100.001
70.802
143.643
100.44
FRAUD

01/27/01
403.00
204.001
58.052
125.693
<15.26>


02/03/01
145.40
117.001

33.392
4.99


02/10/01
419.00
377.001
53.872
11.87


02/17/01
189.00
229.001
123.902
163.90
FRAUD

02/24/01
515.00
617.001
102.00


03/03/01
134.00
112.001
24.542
2.54


03/10/01
224.00
204.001
<20.00>


03/17/01
NW (No Work)
NW



03/24/01
NW
NW



03/31/01
NW
NW



04/07/01
112.00
212.001
100.00
FRAUD

04/14/01
188.00
100.001

108.082
20.08
FRAUD

04/21/01
0.00
100.001
100.00
FRAUD

04/28/01
330.00
336.001
6.00


05/05/01
330.00
423.001
93.00
FRAUD

05/12/01
133.00
232.001
99.00


05/19/01
492.00
492.001
NONE


05/26/01
NW




06/02/01
168.00
ARAMARK



06/09/01
415.00
ARAMARK



08/25/01
NW
NW



09/01/01
NW
NW



09/08/01
NW
NW



09/15/01
102.00
102.001
NONE


09/22/01
224.00
224.001
NONE


09/29/01
204.00
204.001
NONE


10/06/01
102.00
102.001
NONE


10/13/01
NW
NW



10/20/01
NW
NW



10/27/01
48.00
54.001
6.00


11/03/01
36.00
30.001
<6.00>


11/10/01
286.00
294.001
8.00


11/17/01
210.00
30.001
<180.00>


11/24/01
36.00
124.001
88.00
Fraud

1 Kenai Peninsula Borough School

2 LaidLaw Transit Inc

3 Rural AK CAP

1A Hourly pay by Kenai Peninsula School

ARAMARK did not provide any wage data.

Exhibits 31fillin "" \d "" through 52fillin "" \d "" contain copies of Ms. Gray’s paper and electronic (Victor)fillin "" \d "" certification filings for the weeks ending under appeal. Shefillin "" \d "" reported some of the wages from her three employers but not all wages. During the first hearing date, Ms. Gray requested additional time to review the documents as she was unable to provide an explanation for the discrepancies. During the second hearing date, Ms. Gray believed that she may have omitted wages earned from Laidlaw and/or Rural Alaska Community Action Program, her secondary employers. She had no explanation for the omissions other than she did not get paid for several weeks after the work was performed.

Ms. Gray also believed that she may have reported earnings in different weeks when her bus driving trips crossed over a weekend. One or more employers paid by the trip, others paid by the hour.

Exhibit 61 is a list of messages sent to Ms. Gray over the period March 1999 through October 2000. Several of the messages informed 

Ms. Gray that she would not receive full payment (or any payment) during a week claimed because she had reported work and earnings (Exhibit 62).

Ms. Gray argues that she never intended to file fraudulent claims with the Employment Security Division. She admits she failed to properly file her bi-weekly certifications.


PROVISIONS OF LAW
AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….


CONCLUSION
The record establishes that Ms. Grayfillin "" \d "" failed to report work and earnings during the period under appeal. Shefillin "" \d "" is liable for the overpayment as a result of earned wages. 

Ms. Gray’s contention that she did not fraudulently withhold material facts for all weeks in question has some merit. The Tribunal will address each week found to be fraudulent separately.

In Thalmann, Comm'r Dec. No. 95 0034, May 30, 1995, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:



A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979). The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387.…



[The claimant] knew he was working part-time and failed to even mention this fact. The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later . . . Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs. Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982).…


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979.  Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless….

Based on the above, the Tribunal concludes the following:

Week ending 9/23/00:

Ms. Gray failed to report $116 for this week. It appears from the time records supplied by the employer that the wages omitted were earned from Kenai Peninsula Borough School District. Over the next four reporting weeks, Ms. Gray over reported. The amounts do not appear to match any particular employer. Added up, Ms. Gray over reported $121.81 for these four weeks. Ms. Gray’s contention that she reported earnings in later weeks is supported by these four weeks. She did not fraudulently file for the week ending September 23, 2000.

Weeks ending December 2, 2000 and January 6, 2001 through January 20, 2001:

Ms. Gray reported less than she actually earned for each of these weeks. The weeks in between December 2 and December 30 were either under-reported or Ms. Gray did not work. There was no attempt to correct the earnings in the following weeks. This also holds true for the weeks following the week ending   January 20. Ms. Gray fraudulently misreported her earnings for these weeks.

Week ending February 24, 2001:

Ms. Gray underreported by $163.90, with no attempt to correct in the subsequent weeks. Fraudulent intent has been shown.

Weeks ending April 7 and 21, 2000 and May 5, 2000 through May 12, 2001:

Ms. Gray significantly underreported her earnings by more than $90 for each of these weeks. There is no evidence that Ms. Gray attempted to correct the amounts actually earned. Fraudulent intent has been shown.

Week ending April 14, 2000:

Ms. Gray reported $188, missing the actual earnings by $20.08. This appears to be an error possibly based on hourly earnings versus per trip earnings. Ms. Gray may have gotten her trips mixed up or figured her earnings incorrectly. The benefit of the doubt will be given Ms. Gray in regard to this week.

Week Ending November 27, 2001:

Ms. Gray over reported for the previous week. Her contention that trips crossing over weekends may have caused her to misreport earnings has merit for this week. No fraudulent intent has been shown.

Ms. Gray knew from past experience that earnings affected her benefit entitlement during any week that she worked. She received benefits to which she was not entitled to receive. She is liable for the overpayment including penalties for the weeks identified above.


DECISION
The determination issued on January 23, 2002fillin "" \d "" is MODIFIED. Benefits are reduced/denied pursuant to AS 23.20.360 for the weeks ending 

September 23, 2000, October 7, 2000, October 21, 2000, November 4, 2000, December 2, 2000, December 16, 2000, January 6, 2001 through January 20, 2001, February 3, 2001, February 17, 2001, March 10, 2001, April 14, 2001, through May 12, 2001, October 27, 1001, November 10, 2001, and November 24, 2001.

fillin "" \d ""Benefits are allowed pursuant to AS 23.20.387 for the weeks ending September 23, 2000, April 14, 2001, and November 24, 2001. Benefits are denied fillin "" \d ""for the weeks ending December 2, 2000, January 6, 2001fillin "" \d "" through January 20, 2001, February 24, 2001, April 7, 2001, April 21, 2001, May 5, 2001 through May 12, 2001fillin "" \d "", and January 26, 2002 through January 18, 2003.

The issue of Ms. Gray’s liability for the overpayment, AS 23.20.390, is REMANDED to the Benefit Payment Control Unit for recalculation in keeping with this determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the 

Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 12, 2002fillin "" \d "".

                                  Jan Schnell, Hearing Officer

