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HISTORY OF THE CASE

On November 8, 2001, the Employment Security Division (“the Division”) denied Ms. Baysinger unemployment benefits under AS 23.20.379. The Division determined that Ms. Baysinger did not have good cause to quit her employment with Alaska Hotel Properties, Inc. (“AHP”). Ms. Baysinger filed a timely appeal, and the Appeal Tribunal held a hearing on November 28. Ms. Baysinger appeared and gave testimony. AHP did not appear. On November 28, the Tribunal issued a decision, reversing the determination and allowing Ms. Baysinger benefits. Baysinger, App. Trib. Dec. 01 2114, November 28, 2001.

On December 20, AHP filed an appeal to the Commissioner of the Department of Labor and Workforce Development alleging that Ms. Baysinger had provided false statements and documents to AHP and to the Tribunal during the hearing. After reviewing the case, the Commissioner remanded the matter to the Tribunal to allow AHP the opportunity to “provide additional evidence on the alleged false documents and testimony only.” Baysinger, Comm’r. Dec. 01 2114, January 30, 2002. It is in this position that this matter is now before me.

The Tribunal held the reopened hearing, after giving due notice to both parties, on February 14, 2002. Nina Nancarrow and Edward Stanley appeared and testified on the behalf of AHP. Ms. Baysinger did not appear.

FINDINGS OF FACT

The decision previously issued by the Tribunal on November 28, 2001 found as follows:

Ms. Baysinger began working for Alaska Hotel Properties, Inc. on July 4, 2001. She last worked on September 5, 2001. At that time, she normally worked 40 hours per week, and earned $7.25 per hour. She worked as a housekeeper at the Kenai Princess Lodge in Cooper Landing.

On September 5, Ms. Baysinger worked from 9:00 a.m., the beginning of her shift, until around noon. Because she was not feeling well, she told her supervisor, Ed Stanley, housekeeping supervisor, that she was going home. After going home, Ms. Baysinger then went to the emergency room of the Central Peninsula General Hospital. She obtained a note that she should be off work for four days (exhibit 5, page 5). When Ms. Baysinger gave this note to the general manager, Jim Bankson, Mr. Bankson told her it did not appear to be a valid doctor’s note. The note is handwritten on plain bond paper. It has no header, and was signed “Dr. BM.” Mr. Bankson told her to go back to work and he would check into it. Ms. Baysinger does not know of any person above Mr. Bankson to whom she could have gone.

Ms. Baysinger then told Mr. Stanley that Mr. Bankson would not give her the time off, but that she was going home because she was still not feeling well. Mr. Bankson later called and spoke with her father, telling him that the note was a fake. Because she could not get the time off to comply with her doctor’s instructions, Ms. Baysinger submitted a letter of resignation.

Exhibit 8, page 2 is a copy of a document entitled, “Aftercare Instructions.” The document is on stationary of the hospital. The document establishes that Ms. Baysinger was in the emergency room at 2:51 p.m. on September 5. The document also states that Ms. Baysinger is to “take three days off to rest.”

Exhibit 6, page 3 is a copy of an e-mail message between a Susi Ward and a Kristin Corey. These two individuals are not further identified, but it is apparent they both work for Princess Tours. In this e-mail, Ms. Ward has written that Ms. Baysinger came to work on September 10, worked for one-tenth of an hour, and clocked out. This is also reflected in a report of a telephone conversation between a representative of the Employment Security Division and Ms. Corey (exhibit 6, page 1). Ms. Baysinger denies that she went back on September 10.
Ms. Nancarrow is an employment relations specialist with AHP. She had no first-hand knowledge of the circumstances surrounding Ms. Baysinger’s separation from employment. She had spoken with Jim Bankson, the general manager of the Kenai Princess Lodge. Mr. Bankson told her that he had terminated Ms. Baysinger because she had abandoned her job. Ms. Baysinger had clocked in for ten minutes on September 10 and then left.

Ms. Nancarrow also spoke with Susie Ward, supervisor of human resources for the Kenai Princess Lodge. Ms. Ward repeated what Mr. Bankson had said, and added that, on September 10, Ms. Baysinger had been asked to speak with Mr. Bankson, but clocked out. Ms. Ward told Ms. Nancarrow that she felt Ms. Baysinger had lied, that they had caught her, and she had left. They had reason to suspect Ms. Baysinger previously, but had no proof. On this occasion, however, Mr. Bankson determined that the doctor’s note was false. Ms. Ward did not tell Ms. Nancarrow how Mr. Bankson determined it was false. Ms. Ward also told her that they had received a letter of resignation dated September 16, but that it was not postmarked until September 19.

Mr. Stanley is the executive housekeeper at the Kenai Princess Lodge. He was Ms. Baysinger’s immediate supervisor. About two weeks before Ms. Baysinger’s final day, Ms. Baysinger gave Mr. Stanley a note allegedly from the doctor excusing her from work. This note was written, to Mr. Stanley’s recollection, on a piece of paper torn off an envelope. It was signed, “MB.” He showed the note to Ms. Ward, who agreed with him that the note was probably fake.

On September 10, Ms. Baysinger came to work and gave him another note. Mr. Stanley testified that this note was written on plain paper using a purple marker. It was also signed “MB” The note was dated September 5. Mr. Stanley submitted what he claims to be a copy of the note for introduction into the record. Exhibit 9, page 2.

Exhibit 5, page 5, introduced in both hearings, is a copy of the note that Ms. Baysinger offered into evidence during the first hearing, and which she alleged was the note from the doctor. This note is also dated September 5, 2001. Because Mr. Stanley contends this is not the same note as the one Ms. Baysinger gave to him, they are both reproduced here. Exhibit 5, page 5 reads,

To Whom it may concern:


Jeanie Baysinger is to take no more than 4 days off for work. She was treated here for possible early stages of appendicitis. If you have any question please call.








Thanks








Dr. BM

Mr. Stanley had never seen exhibit 5, page 5 until he received it as part of the hearing exhibits.


 The documents entered into the record of 01 2114 were also introduced into the record of this hearing. In addition, exhibit 9, consisting of two pages, was introduced into the record of this hearing.

Exhibit 9, page 2 reads,

Jeanie Baysinger is still under Doctor supervision for early stages of appendicitis. She is to be on light duty for 2 weeks, she is also not allowed to do any bending, lifting, or reaching. Jeanie was ordered by her doctor not to work until Monday September 10, 2001.








Thanks








(scribbled initials)
The “scribbled initials” on exhibit 9, page 2 could be interpreted to read “MB,” “BM,” or something entirely different.

When Ms. Baysinger gave him the note, Mr. Stanley told her that she needed to get him a note on letterhead paper or a doctor’s note paper. He also told her that she could not work until she had done so. She told him that she would not be able to do that until Wednesday (September 12) because both the nurse and the doctor were out of town until then.

Mr. Stanley then showed this note to Ms. Ward. Ms. Ward told him that it appeared to have been written by Ms. Baysinger’s mother, who had worked for AHP up to two months earlier. Mr. Stanley then received a call from Mr. Bankson, who told him he was checking into the note and had told Ms. Baysinger to go back to work. Instead, Ms. Baysinger left the hotel.

Mr. Stanley also introduced into evidence a letter written by Mr. Bankson to Ms. Baysinger, dated September 10. Exhibit 9, page 1. In this letter, Mr. Bankson writes that he contacted the hospital who confirmed that Ms. Baysinger had been there; that the only medical excuse form they use is a computer-generated form, that they did not recognize the signature or the handwriting to be that of anyone who works in the emergency room; that the only direction given to her was to check back in 12 hours; and that her ailment was not appendicitis related. He included a copy of the note. Mr. Bankson also told Mr. Stanley that a person at the hospital told him that appendicitis does not sneak up on a person—a person either does or does not have appendicitis.

The note that Mr. Stanley introduced into the record is, according to him, only a copy of a copy of the note. According to Mr. Stanley, this is the only copy of the note in existence. He believes that Mr. Bankson probably destroyed the original note.

In the prior hearing, Ms. Baysinger denied she had gone to work on September 10. AHP uses a time clock to track employee’s hours. An employee swipes an identification card through an electronic reader. The time is noted in the computer. When an employee leaves, the employee again swipes the card, and again the computer notes the time. The time sheet, generated by the computer, shows that Ms. Baysinger clocked in on September 10 at 8:51 a.m. and clocked out at 8:55 a.m.

Exhibit 8, page 2 is a form entitled “Aftercare Instructions.” In the hearing of docket number 01 2114, Ms. Baysinger said that she called the hospital and asked for this form after Mr. Bankson would not accept the note she originally gave to Mr. Stanley. It was mailed to her. Ms. Nancarrow points out that, according to this form, Dr. Cynthia Hildbrand treated Ms. Baysinger and Betsy G, RN was her primary nurse. Ms. Nancarrow also pointed out that the form is not signed.

DISCUSSION
In its appeal to the Commissioner, AHP wrote, “we had good reason to believe that the doctor’s note originally submitted was false (exhibit 5). It looks just like the handwritten documents we had received before which Ms. Baysinger claimed were doctor’s notes. We found out later that they had been written by her mother.” AHP also “asserts it has evidence that no such person (Dr. BM) works at Central Peninsula General Hospital.” Baysinger, Comm’r Dec. 01 2114, 1/30/02, page 1.

The Commissioner remanded the matter to the Tribunal “for the employer to provide additional evidence on the alleged false documents and testimony only. The employer has the burden of going forward with evidence to impeach the testimony and evidence provided by the claimant in the first hearing.” The Commissioner stated that “Committing perjury in these proceedings is a serious issue, and allegations of perjury are not taken lightly. Such an allegation, therefore, must be accompanied by more than a mere statement of what some person believes to be the truth.” Baysinger, page 2.

In order to establish that Ms. Baysinger perjured herself, AHP must provide evidence that

· there was no such person as “Dr. BM” employed at the hospital;

· that the various doctor’s notes were written by Ms. Baysinger’s mother; and

· that the note Ms. Baysinger gave to the Division was not the same note she gave to Mr. Stanley.

With the exception of Mr. Stanley’s testimony regarding his contacts and conversations with Ms. Baysinger, the evidence from AHP is hearsay. AHP did not provide first-hand testimony of hospital personnel to establish the lack of identity of “Dr. BM”; it did not provide first-hand testimony by Mr. Bankson to establish his activities; it did not provide first-hand testimony of Ms. Ward to establish her belief that the notes were written by Ms. Baysinger’s mother; it did not provide evidence that the note of September 5 was in the same handwriting as earlier notes; it did not provide evidence of the handwriting of Ms. Baysinger’s mother. AHP could easily have provided any of these.

Because serious penalties can apply to a person who provides false testimony under oath, great weight is given to first-hand, sworn testimony. This does not mean, however, that the Tribunal cannot accept and rely on hearsay evidence. Generally, hearsay evidence must be given less weight than first-hand testimony. 

Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Comm'r. Dec. 96 2687, February 13, 1997.

However, 

It is possible to imagine, for example, outlandish first person testimony being weighed unfavorably against credible hearsay, and we believe the tribunal should be free to make that judgment. Although we recognize the right of confrontation safeguarded by the Administrative Procedure act in prohibiting reliance on 'inadmissible-in-court' hearsay alone, we believe that the reliability of hearsay (or its lack) should take precedence in unemployment insurance hearings. This view has support outside the statute. The U.S. Supreme court has said that the Court's earlier pronouncement in Consolidated Edison Co. v. NLRB, 305 U.S. 230, 59 S.Ct. 217, that 'mere uncorroborated hearsay or rumor does not constitute substantial evidence’ should not be read as a 'blanket rejection . . . of administrative reliance on hearsay irrespective of reliability and probative value.' Richardson v. Perales, 402 U.S. 389, 91 S.Ct. 1420, 28 L.Ed. 2d 842 (1971). Cited in Albrecht, Comm'r Decision 87H-UI-302, December 21, 1988.

When a person is alleging perjury, however, that person has a much greater burden. More substantial evidence than just hearsay must be provided. In this case, AHP has provided only what Ms. Ward felt about the handwriting. This is insufficient to establish that the notes were written by Ms. Baysinger’s mother. Ms. Baysinger testified, under oath, that the notes came from the hospital. AHP counters with hearsay testimony of what Mr. Stanley said Mr. Bankson said someone at the hospital said. The problem with hearsay is that it is so open to being incorrect. As the saying goes, the more a story goes around, the more it changes. The hospital’s statement had been filtered through Mr. Bankson and Mr. Stanley before it was presented to the Tribunal.

The Tribunal admits that Ms. Baysinger’s testimony that she was given these notes by a doctor is open to attack. It seems highly unusual that a hospital would provide a doctor’s release on a plain piece of paper. However, in order to attack that testimony as perjurious, AHP needed to bring forth “more than a mere statement of what some person believes to be the truth.”

The one piece of evidence that AHP has provided is the note that Ms. Baysinger allegedly gave to Mr. Stanley (exhibit 9, page 2) in opposition to the note that Ms. Baysinger gave to the Employment Security Division before the initial determination (exhibit 5, page 5). This is troubling. Mr. Stanley testified that Ms. Baysinger gave him exhibit 9, page 2. However, he does not have the original, contending that Mr. Bankson must have thrown it away. The Tribunal finds it incredible that an employer would throw away a piece of valuable evidence when that evidence would be needed to support a personnel action.

On the other hand, the Tribunal finds it equally incredible that Ms. Baysinger would have a copy of an entirely different note. She presented a note she received from the hospital to Mr. Stanley. Why would she then fake an entirely different note to present to the Employment Security Division? If she had not kept a copy of the note she received from the hospital, it would have been more reasonable for her just to admit she didn’t keep a copy of it, than to try and write another from memory.

As stated, this is the most troubling and damaging piece of evidence that AHP has provided. However, because of the questions raised above, the Tribunal finds it insufficient to hold that Ms. Baysinger perjured herself.

In summation, perjury is “a false sworn statement which the person does not believe to be true.” AS 11.56.200. To show that Ms. Baysinger perjured herself, AHP needed to bring forth substantial evidence that Ms. Baysinger made a false sworn statement and that she knew it was a false statement. AHP has failed to do that.

DECISION

The Appeal Tribunal decision issued in the matter on November 28, 2001 under docket number 01 2114 is AFFIRMED and remains unchanged.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 19, 2002.


Dan A. Kassner


Hearing Officer

