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CASE HISTORY
Ms. Fredlund appealed a November 19, 2001fillin "" \d "" determination that denied benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.360. Benefits were denied on the ground that Ms. Fredlund had work/earnings durinfillin "" \d ""g the weeks claimed. The determination further denied herfillin "" \d "" pursuant to AS 23.20.387 on the ground that she knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits. Ms. Fredlundfillin "" \d "" was determined to be liable for an overpayment pursuant to AS 23.20.390. She filed her appeal on January 17, 2002 raising an issue of timeliness pursuant to AS 23.20.340.


FINDINGS OF FACT
Timeliness of Appeal Issue

In November 2001, Ms. Fredlund’s address of recordfillin "" \d "" was a postal box in Ketchikan. The box was in her roommate’s name and when she 

(Ms. Fredlund) moved to Metlakatla in early November 2001, she was unable to get her mailed forwarded to her. Ms. Fredlund had to rely on her ex-roommate to forward the mail.

Ms. Fredlund’s ex-roommate went on vacation for several weeks in late November, early December 2001. During that time, Ms. Fredlund returned to Ketchikan for a visit. She tried to get her mail from the postal service but was refused because she was not the box holder. Ms. Fredlund did not get a copy of the determination under appeal until after Christmas. She learned of the denial on December 18 when she call the Employment Security Division (ESD) to change her address and open a new claim. The ESD sent her a copy of the overpayment notice the next day.

Ms. Fredlund contends she was told by a claimstaker that she had 30 days from the date she learned of the decision to file an appeal. Therefore, she did not worry about the appeal rights noted on the determination that warned she had 30 days from the date issued. 

Ms. Fredlund filed her appeal by mailing her request on January 17, 2002.

Wages, Overpayment, and Fraud Issues

Ms. Fredlund established an unemployment insurance claim effective November 27, 2000fillin "" \d "". Herfillin "" \d "" weekly benefit amount was $284fillin "" \d ""; her excess earnings amount was $380.66 (AS 23.20.360)fillin "" \d "".

Ms. Fredlund does not dispute the employer’s report of earnings as shown on Exhibit 4, page 4. She reported her earnings from “KTN” Entertainment Center (EC) as a waitress and bartender. Ms. Fredlund also worked four or five weeks for KTN’s Indian Corporation (IC). Both companies are owned by KTN but issued separate checks. 

Ms. Fredlund was paid $7 and $9.66 per hour when she worked for EC and $15 per hour from IC.

When Ms. Fredlund reported her earnings to the ESD (via Victor, electronic filing system), she reported her hours worked (at $7 per hour) for EC accurately for the majority of the weeks, as follows:
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* IC; all other hours reported from EC

Ms. Fredlund kept track of her hours with EC by computer slips. When asked why she missed earnings for an entire day during the weeks ending February 17 and March 3, she did not remember and believed she simply overlooked those two days. She failed to indicate the higher ($9.66) rate of pay when she worked behind the bar. Ms. Fredlund did not realize that she got paid more as a bartender and did not notice it on her paychecks.

Ms. Fredlund does not dispute that she failed to report her earnings from IC. She contends that at the time (January through early March 2001) she was grieving for her father and dealing with his death/estate. Ms. Fredlund’s father died January 19 after spending the previous week in the hospital. She thought at the time she was reporting all her earnings each week claimed.

There is no evidence of any previous wage discrepancies on 

Ms. Fredlund’s unemployment insurance claim history. She was paid a total of $1241 in benefits for the weeks under appeal.


PROVISIONS OF LAW
AS 23.20.340 provides in part:

     (e)  The claimant may file an appeal from an initial

          determination or a redetermination under (b) of this

          section not later than 30 days after the claimant is

          notified in person of the determination or

          redetermination or not later than 30 days after the date

          the determination or redetermination is mailed to the

          claimant's last address of record.  The period for filing

          an appeal may be extended for a reasonable period if the

          claimant shows that the application was delayed as a

          result of circumstances beyond the claimant's control.

     (f)  If a determination of disqualification under

          AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -

          23.20.387, or 23.20.505 is made, the claimant shall be

          promptly notified of the determination and the reasons

          for it.  The claimant and other interested parties as

          defined by regulations of the department may appeal the

          determination in the same manner prescribed in this

          chapter for appeals of initial determinations and

          redeterminations….

AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….


CONCLUSION
Timeliness of Appeal Issue

A claimant who files a late appeal must show that the delay was caused by some incapacity, "be it youth, illness, limited education, delay by the post office, or excusable misunderstanding . . ."  Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985).

The persons whom the Employment Security Act is intended to serve are unlikely to be skilled in law or semantics and are thus particularly dependent upon the administrative agency to help them in securing the benefits provided by law. Estes v. Department of Labor, 625 P.d 293 (Alaska 1981).

The presumption that division personnel give correct instructions is rebuttable by convincing evidence. Barrow, Comm'r Dec. No. 88H-UI-008, March 8, 1988.  Where that presumption is rebutted, the Commissioner has allowed benefits in such instances. This has been so even when claimants relied on incorrect information contrary to correct written information in their possession.  Ridinger, Comm'r Dec. 88H-UCFE-044, June 7, 1988.

The appeal information given Ms. Fredlund by a representative of ESD provides cause sufficient to constitute a circumstance beyond her control, which delayed the filing of her appeal. Given the liberal interpretation of the Act in AS 23.20.005, and to ensure due process, the appeal is accepted as timely filed.

Wages, Overpayment, and Fraud Issues

The record establishes that Ms. Fredlundfillin "" \d "" failed to report work and earnings during the period under appeal. Shefillin "" \d "" is liable for the overpayment as a result of earned wages. 

Ms. Fredlund’sfillin "" \d "" contention that she did not fraudulently withhold material facts for the weeks in question has a small amount of merit.

The record shows she did in fact report the majority of her hours while working for EC, although not always at the correct rate of pay. 

Given the grief Ms. Fredlund was dealing with at the time, coupled with the small number of weeks and that she did in fact report the majority of her earnings, the Tribunal does not believe Ms. Fredlund acted fraudulently. 


DECISION
The appeal filed on January 17, 2002 is accepted as timely filed.

The determination issued on November 19, 200fillin "" \d ""1 is MODIFIEDfillin "" \d "". Benefits are denied or reduced pursuant to AS 23.20.360fillin "" \d "" for the weeks ending January 13, 2001fillin "" \d "" through January 20, 2001 and February 3, 2001 through March 3, 2001. Benefits are allowed pursuant to AS 23.20.387fillin "" \d "", for the weeks ending January 13, 2001fillin "" \d "" through January 20, 2001, February 3, 2001 through March 3, 2001, and November 24, 2001fillin "" \d "" through September 7, 2002 if otherwise eligiblefillin "" \d "". 

The issue of Ms. Fredlund’s liability for the overpayment is REMANDED to the Benefit Payment Control unit for recalculation in keeping with this decision.fillin "" \d ""

APPEAL RIGHTS
This decision is final unless an appeal is filed to the 

Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 22, 2002fillin "" \d "".

                                  Jan Schnell, Hearing Officer

