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CASE HISTORY
The claimant appealed a notice of determination issued on January 31, 2002, which denied benefits pursuant to AS 23.20.379 on the ground that she was discharged for misconduct in connection with the work. 


FINDINGS OF FACT

Ms. Nolette worked as a "spotter" and/or receptionist for Fairbanks Nissan/VW-/HondaCenter in Fairbanks, Alaska.  She worked for this employer from September 10, 2001 through December 2, 2001.  She earned $6.50 per hour, and generally worked from 8:00 AM to 2:00 PM, five days per week.  She began a claim for unemployment insurance benefits on January 13, 2002. The weekly benefit amount is $126. 

On December 2, 2001, Ms. Nolette telephoned the employer to let them know that she would be a few minutes late for work.  Ms. Nolette normally rode to work with her boyfriend, but for the previous two weeks his vehicle was under repair.  The employer offered to have the courtesy van driver stop at her home and transport her to work.  Ms. Nolette agreed to the arrangement, and she called the van driver approximately two hours before she needed the pick-up.  However, the drivers would forget to stop at her home when she gave two hours notice, so she arranged to call the driver (via his cellular telephone) ten to fifteen minutes before work began.

On December 2, 2001, the courtesy van driver was not timely in arriving at Ms. Nolette's home.  She telephoned the employer to inform them of her tardiness.  She was told not to bother coming in.  In the beginning, she believed they did not need her to work that day.  However, she learned that afternoon that the employer intended to fire her because a former employee wanted to return to the job that Ms. Nolette had held. 

Ms. Nolette had been warned one other time about her tardiness, and she was told to make the necessary arrangements with the driver(s).  On December 2, 2001, another employee informed Ms. Nolette that the employer had discharged her.  Ms. Nolette received her final paycheck, and did not return to work afterward.  Her boyfriend's truck became available after the discharge.    

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 

23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d) "Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior which an employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; . . .

(2) a claimant's conduct off the job, if the conduct

(A) shows a willful and wanton disregard of the employer's interest; and 

(B) either

(i) has a direct and adverse impact on the employer's interest; or 

(ii) makes the claimant unfit to perform an essential task of the job. 


CONCLUSION

The duty to be at work on time and to stay at work is implicit in the contract of hire. This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed. Benefit Policy Manual, MC 15. 

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, 9225438, June 18, 1992.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.

Misconduct can not be established on the basis of unproven allegations. Cole, Comm'r Dec. 85H-UI-006, January 22, 1985.

The evidence presented fails to support a finding that Ms. Nolette's actions, which precipitated her discharge, showed a willful disregard of the employer's interests. She did not have transportation to work and relied upon the employer's courtesy van drivers to get her to work timely.  The employer suggested the arrangement, and Ms. Nolette did not have control over the driver's schedule.  She relied on the employer's van driver to transport her to work timely.  When she notified the employer of the tardiness, the employer told her not to bother to report for work.  There were no other incidents of absence without notification. Ms. Nolette made a good faith error in judgement or discretion, but her behavior did not rise to the level of misconduct. While the employer has the right to discharge employees, the employer has not provided evidence of sufficient quantity or quality that shows on the job misconduct. Therefore, Ms. Nolette was discharged for reasons other than misconduct in connection with the work. 

DECISION
The determination issued on January 30, 2002 is REVERSED.  Benefits are allowed for the weeks ending December 22, 2001 through January 26, 2002 pursuant to AS 23.20.379(a)(2), if otherwise eligible. The claimant's maximum benefit entitlement is restored.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 1, 2002.
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Cynthia Roman, Hearing Officer    

