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CASE HISTORY
Mr. Kinsey timely appealed a January 25, 2002, determination that denied benefits under AS 23.20.379. The issue is whether he was discharged for misconduct connected with his work.


FINDINGS OF FACT
Mr. Kinsey last worked as a driver for Alaska Frontier Services in Anchorage, Alaska. He worked for the employer from May 1, 2001 through October 6, 2001. He generally worked seasonally on a varied schedule.  He worked 40 to 60 hours per week, from approximately May through October.  He has worked for this employer during past years. He earned $25.00 per hour. 

The employer discharged Mr. Kinsey on approximately October 5, 2001 because of an argument that occurred that day. Mr. Kinsey contends that he finished a job at approximately 2:00 p.m. on Friday, October 5, 2001.  He contends that the job he worked on that day did not need him for the entire day.  Mr. Withrow, the sole proprietor of the business, contends that a worker was sent to that job for two additional days after Mr. Kinsey was discharged.  Mr. Withrow has no knowledge as to whether Mr. Kinsey was told to leave early by the job foreman.  However, on Friday, October 5, 2001, Mr. Kinsey contacted Mr. Withrow by telephone.  Mr. Withrow worked with his crew at a different location, and explained to Mr. Kinsey that he could not get his check at that time because he was too busy.  

Upon learning that the checks were not ready, Mr. Kinsey became upset.  He has had Mr. Withrow and Mr. Withrow's fiancé deposit his check in the bank on other occasions because he lives paycheck to paycheck.  Mr. Kinsey had written several checks and he did not want the checks to clear the bank before his paycheck had been deposited.  However, on October 5, 2001, the employer did not want Mr. Kinsey to stop working at 2:00 p.m. in order to travel to the location where the checks would be.  Mr. Withrow wanted Mr. Kinsey to continue working until that evening when the checks would be available.  Mr. Withrow contends that he pays his help and that he has never not paid his workers timely.

Mr. Kinsey contends that the checks have been late in the past, and that Mr. Withrow should have his bookkeeper arrange for the checks to be ready at an earlier date.  There is a one-week lag period between the week of work, and the week that it is paid.  The employer faxes the timesheets to the bookkeeper on Monday, and has the check information available on Friday.  Mr. Withrow was responsible for writing the paychecks on Fridays.  Some workers received their paychecks on Friday, but some chose to pick-up the check on Saturday.  Mr. Kinsey often requested that he receive his check early.  The paychecks were issued every two weeks.

The checks were to be ready for employee pick-up by 5:00 p.m.  Mr. Kinsey became upset that he could not get his paycheck at the time that he chose, or at an earlier time than when the employer normally handed out the paychecks.  Mr. Kinsey became upset and informed Mr. Withrow that he should not be in business, and continued to "bad mouth" Mr. Withrow.  He cussed Mr. Withrow and acted disrespectful.  Mr. Withrow became upset by Mr. Kinsey's attitude.  He felt that he did not need employees yelling, cursing or bad mouthing him.  The other employees were witnesses to Mr. Withrow's side of the conversation.  

Mr. Withrow believes that Mr. Kinsey has had an attitude problem in the past.  Mr. Withrow waited a short time after the telephone conversation, and then he telephoned Mr. Kinsey.  He told Mr. Kinsey to "park the truck" and he could pick up his paycheck that evening.  Mr. Kinsey understood he was discharged, and he picked up his paycheck that evening.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


POLICY & PRECEDENT
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


A single act of insubordination may constitute misconduct, if it is serious enough. Reprimands or warnings are necessary in most cases, however, to make certain that the worker was aware that the conduct was unsatisfactory. Cantrell, Comm'r Dec. 9225160, June 30, 1992.  

A dispute between a worker and a supervisor or an employer is not by itself misconduct in connection with the work.  "Not all disputes with a supervisor rise to the level of insubordination constituting misconduct."  (Cantrell, 9225160, June 30, 1992.)  The normal give and take of the work situation nearly always causes some disputes.  Disagreements over how the work is to be done, wages, and the like are common in the workplace. 

However, the manner, time, or place of the dispute may turn a normal dispute into a case of misconduct.  For instance, insolence or abuse of a supervisor, especially when carried on before fellow employees tends to undermine the supervisor's authority and can, in fact, be misconduct in connection with the work.  
Example:  A cocktail server at a restaurant was terminated for refusal to accept her supervisor's authority.  The claimant had been warned on different occasions for disobeying the employer's rules, for being argumentative in front of customers, and for being insubordinate.  On the day of her termination, the claimant's supervisor asked the claimant if she had the nametag that was mandatory for all employees to wear. After being asked a second time, the claimant responded that she would not put on her nametag nor would she pay the $2 deposit to borrow a name tag.  When the supervisor told her to sign a warning regarding the nametag incident, she became profanely angry.   Her supervisor told her to remain in his office, because he wanted to have another manager witness the fact that she had refused to sign the warning.  The claimant left her supervisor's office.  Her supervisor discharged her as she left his office.  In denying benefits, the Commissioner held, "[The claimant] was clearly insubordinate . . . Her behavior . . . constituted a refusal to accept the employer's authority.  She was therefore discharged for misconduct connected with the work."  (Cantrell, above)…

Example: In Luper (83H‑UI‑263, October 17, 1983) the claimant was employed as a mechanic for a catering company.  The claimant was discharged for his unreasonable reaction to his supervisor's criticism.  The claimant had installed an incorrect size of battery.  The claimant's supervisor brought this to the claimant's attention.  The claimant became abusive and profane with his supervisor, feeling that his supervisor had it in for him and that it was another example of his supervisor's continuing criticisms.  The supervisor discharged the claimant for his conduct.  The Commissioner held that the claimant was discharged for misconduct in connection with the work…
Often a discharge following a wage dispute is actually caused by some other behavior associated with the dispute.  


Example: A janitor was discharged because of an ongoing wage dispute that caused him to neglect his duties when his demands were not met.  The Commissioner held it was the claimant's laxness and insubordination that were misconduct, rather than the demand for more wages.  (82)
Benefit Policy Manual, MC 45, October 1999.
CONCLUSION

The employer discharged Mr. Kinsey for his argumentative attitude, "bad mouthing" and refusal to follow a directive.  Mr. Kinsey argued loudly with his supervisor while on the telephone, and while Mr. Withrow was working with the remaining work crew.  Mr. Kinsey's refusal to listen to the supervisor's directive and to continue to berate the employer was a disregard of the standards of behavior that the employer had the right to expect of him.  Therefore, Mr. Kinsey was discharged for misconduct in connection with the work.


DECISION
The February 26, 2001, discharge determination is AFFIRMED.  Mr. Kinsey is denied benefits beginning with the week ending October 13, 2001 and continuing through November 17, 2001. The reduction to the claimant's maximum potential benefit entitlement is reduced and he is ineligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on February 28, 2002.
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