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Tuesday Smith
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CASE HISTORY

The interested employer Diamonds and Dreams, timely appealed a January 31, 2002 determination that holds the disqualifying provisions of AS 23.20.379 do not apply to Ms. OBrien’s separation from work. The issue is whether the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. OBrien began work November 7, 2001. Her last day of work was December 18, 2001.  

Ms. OBrien worked as a cashier for the employer. She mainly worked at the store located on Cushman. Ms. OBrien had continuing attendance problems. Ms. OBrien did not have her own transportation and had to rely on public transportation, friends, or Ms. Smith, the owner of Diamonds and Dreams, to get to work. 

Ms. OBrien’s timecard showed she was late on December 1, 7, 8, 10, 14, and 18. Ms. Smith testified that often Ms. OBrien did not give any notice that she would be late.

The work schedule for the latter part of December was made out and posted on December 16, 2001. The store copy of the schedule was highlighted by Ms. OBrien who worked as scheduled on December 17 and December 18, 2001. 

Ms. OBrien was scheduled to work on December 20 and December 21. Although scheduled, Ms. OBrien did not report to work on either of these days, and because of that the store remained closed due to her absence. Ms. OBrien finally became aware of a problem by a message from a coworker at a second store located on Old Steese Hwy. However, it was already late in the afternoon on December 21, 2001 when she called Ms. Smith. Ms. OBrien was terminated for her poor attendance on December 21, 2001.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
The Employment Security Division's Benefit Policy Manual, in section VL 15 states, in part, as follows:

     The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

1.
Repeated absences or tardiness

An employer may have good reason to discharge a worker who is frequently absent or tardy, but that does not necessarily mean that the reason for the discharge was misconduct.  Even if the worker was warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence or tardiness and the worker's ability to control it.  When the last instance of absence or tardiness is totally outside the worker's control, even though the worker may previously have been warned, misconduct is not shown.

A single case of minor tardiness that does not cause substantial harm to the employer is not misconduct, even if the worker has no good reason for the tardiness, unless the tardiness is the latest in a series of actions, not necessarily other acts of tardiness, that show a willful disregard of the employer's interest.  If warnings or reprimands for other violations show a pattern of willful or wanton disregard of the employer's interest, then even the first instance of tardiness could result in a finding of misconduct.



Ms. OBrien was tardy on several occasions. She had transportation difficulties for which some allowance can be made. However, by the end of her employment, a pattern of tardiness had developed culminating in a complete failure to attend to work and open the employer’s store. Her pattern implies a disregard for the employer’s best interests. Therefore, this Appeals Tribunal holds Ms. OBrien was discharged for work connected misconduct and a disqualification period will be imposed.  

 DECISION
The January 31, 2002 determination is REVERSED. Ms. OBrien is denied benefits beginning with the week ending December 22, 2001 through the week ending January 26, 2002. Her maximum payable benefits are reduced by three weeks, and her future extended benefits are jeopardized.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 28, 2002.








Michael Swanson







Hearing Officer

