Howard D. PHILLIPS
Docket 01 2044
Page 4

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA  99510-0723

APPEAL TRIBUNAL DECISION

Hearing Date: March 4, 2002

Docket No. 02 0282



CLAIMANT:
EMPLOYER:
HOWARD D PHILLIPS
LYNDEN TRANSPORT INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Howard Phillips
Larry Klayum




ESD APPEARANCES:
None

CASE HISTORY

Mr. Phillips timely appealed a February 6, 2002 determination that denies benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Phillips worked as a warehouseman for Lynden Transport in Anchorage. He began the position on September 9, 2001 and he was discharged on January 8, 2002. In this work he operated a forklift. The employees had to be available for random drug testing, as the company is required by the U. S. Department of Transportation to test its workers. 

Larry Klayum is the assistant terminal manager for this employer. He was not Mr. Phillips' direct supervisor, but he did advise Mr. Phillips on or about December 31, 2001 that he would have to submit to a drug test. At some point in the discussion, Mr. Phillips told Mr. Klayum that he had done some cocaine the weekend before with a girl he had met in a bar. He told him he had done "one line." Mr. Phillips declined to answer for the record what doing "one line" meant. The Tribunal believes it means he ingested cocaine, as he told Mr. Klayum. 

Mr. Klayum told Mr. Phillips he would get back to him after their discussion about the drug test. Mr. Phillips did submit to the test.  

On January 4, a Friday, Mr. Phillips was told by the company's drug screening contractor that he needed to phone their physician on January 7 at 1 p.m. He was due to work at that time, but called to tell the employer he would not be in. He talked to the physician at about 2 p.m., who told him he had flunked the drug test and that they would be notifying the employer within 24 hours. Mr. Phillips was too depressed to go back to work. He did intend to return the next day, but 

Mr. Klayum called him before that to tell him he was terminated. Mr. Klayum did not give a reason. 

Mr. Phillips believed he was let go due to too many absences, though he insists he only missed three days while employed for the company and always called in. An employer representative told a claims examiner for the call center, that Mr. Phillips was fired for too many absences. Mr. Klyum testified Mr.Phillips was fired because of the issue over drug usage. He also states, as Mr. Phillips was on probation in a union position, that he did not have to give any reason for termination. 

The employer has a substance abuse policy, which was acknowledged by Mr. Phillips in writing when he began work. However, Mr. Klyum declined to submit a copy to the Tribunal for examination or to disclose what it contains. Mr. Phillips denies ever seeing any policy and indicates he just signed a form when he began but doesn't recall what it said. The form he signed is entitled "I have received the Lynden Transport Fit for Work policy."

There is no indication Mr. Phillips was operating equipment while under the influence of drugs, or that he was involved in a drug-use related accident or injury. He had no warnings or reprimands before his dismissal from work. 


PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

….

(f)      In this section,

(1)
“alcohol” has the meaning given in AS 23.10.699;

(2) “drugs” has the meaning given in AS 23.10.699;

(3)
“misconduct” includes conduct in violation of an employer’s policy concerning the use of drugs or alcohol, but only if the policy is consistent with AS 23.10.620.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.


In Smith Comm’r Dec. 00 2523, June 21, 2001, the Commissioner of Labor and Workforce Development held:

The Tribunal concluded that the provisions of AS 23.20.379(f) do not apply to this case because the employer's drug policy (exhibit 13) did not conform to all the necessary items in AS 23.10.620. We agree with that assessment. The policy is deficient in at least four of the requirements found in that statute. Misconduct cannot be found under AS 23.20.379(f).

Because there is no supporting evidence that the claimant was working under the influence of drugs, or that her injury resulted from such use, we cannot support the Tribunal's conclusion that she was fired for misconduct. Section (f) of the statute is not applicable because the drug policy of the employer does not comply with AS 23.10.620 as required. 

AS 23.20.379(f) specifically sets the standard for a claimant's violation of drug policy that may lead to disqualification for misconduct. If that standard is not met, and the claimant was fired for violating the employer's drug policy, as was this claimant, the other sections of that same statute cannot be used to find misconduct. Therefore, in spite of the fact that the claimant knew she would test positive for use of marijuana, we must hold she was fired for reasons other than misconduct connected with her work.

In the present case, the Tribunal is unable to determine if the employer’s drug testing policy conforms to all the necessary elements found in AS 23.10.620-699 because the employer did not make it available. Just as in the above Commissioner’s decision, if the employer’s drug testing policy is deficient in the requirements found in that AS 23.20.620, misconduct based upon an application of AS 23.20.379 cannot be found.

Further, applying the guidelines in the Commissioner’s decision there does not appear to be any other reason for termination than the claimant's violation of the employer's drug policy. Even though the employer may have had good cause to terminate the employee, work connected misconduct has not been established. 

DECISION
The February 6, 2002 determination is REVERSED. Mr. Phillips is allowed benefits beginning with the week ending January 12, 2002 through the week ending February 23, 2002. His maximum payable benefits are restored and he may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 6, 2002.
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Hearing Officer

