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CASE HISTORY
Ms. Lammers timely appealed a February 6, 2002, determination that denies benefits under AS 23.20.379.  The issue is whether the employer discharged Ms. Lammers for misconduct connected with her work.


FINDINGS OF FACT
Ms. Lammers last worked for Wal-Mart Associates, Inc. as a sales associate.  She worked for the employer from August 31, 2001 through January 18, 2002.  She last earned $8.60 per hour.  She worked a varied schedule.  Her claim for unemployment insurance benefits began January 20, 2002. The weekly benefit amount is $104. 

The employer discharged Ms. Lammers on the ground that her behavior constituted gross misconduct.  The employer believes that Ms. Lammers was heard to threaten a co-worker while in the breakroom of the Ketchikan Wal-Mart Store on January 13, 2002.  As Ms. Lammers left the store later that day, the employer believes she threatened another employee by telling her to keep quiet about the incident. 

Ms. Faber, Human Resource Manager, contends that she has eight letters from various employees that detailed the events of January 13, 2002.  Ms. Lammers was not shown the letters and they were not submitted for evidence.  It was reported that Ms. Lammers was angry and that she swore and threatened another employee because the other employee had told her how to perform her duties in front of a customer.  The employer provided no witnesses to the threats during the hearing.  The employer has an open door policy and believes employees should be able to report harassment without feeling threatened by another employee. Ms. Lammers received no warnings or reprimands about her conduct on the job prior to being discharged.  The store assistant manager discharged Ms. Lammers on January 18, 2002 for creating a hostile work environment for other employees.  The employer's policy is immediate discharge for any offense that creates a hostile work environment.  


Ms. Lammers contends that her co-worker "Sherry" screamed at her in front of a customer.  Sherry did not like the manner in which Ms. Lammers cut fabric for a customer and she made it a point to ask Ms. Lammers what she was doing.  Ms. Lammers spoke to manager "Dean" about the incident as she felt that Sherry embarrassed her in front of the customers and possibly lost future sales.  Dean informed her that Sherry was her co-worker, not a supervisor, and he would talk to her.  He empathized with her situation.

Ms. Lammers spoke with another friend and co-worker in the breakroom about the incident.  She admits to using swear words while speaking to her friend, but contends that she did not threaten Sherry or make threatening comments.  Ms. Lammers is five feet tall and weighs 110 pounds.  She contends that she does not threaten people and that is not her manner of handling problems.  She contacted Dean because she believed that was the manner in which to handle a complaint.  

On the same day, Ms. Lammers asked her co-worker why Careena was staring at her in an unfriendly manner.  The friend stated that she does that often.  Near closing time, Careena told Ms. Lammers she would get even and swore at her.  Ms. Lammers believed Careena might have been responding to store gossip.  According to Jennifer Tinney and Ms. Lammers, Careena followed them via her car and made threats.  Ms. Tinney called the police on one occasion because Careena made threats about getting even and getting her family involved, but the police did not respond. Ms. Tinney also complained to a manager about Careena while in the Wal-Mart store because she laughed at her child when he fell from a cart.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five  weeks of unemployment following that week if the 



insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations."  Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.  


A single act of insubordination may constitute misconduct, if it is serious enough. Reprimands or warnings are necessary in most cases however; to make certain that the worker was aware that the conduct was unsatisfactory.  Cantrell, Comm'r Dec. 9225160, June 30, 1992.  

An employer can reasonably expect an employee to obey the workplace rules, and not threaten co-workers.  However, in this instance, the employer provided no witnesses, and only spoke of eight letters from Ms. Lammer's co-workers.  The letters were not offered as evidence and are unproven allegations.  Ms. Lammers denies threatening her co-workers. She admits to swearing in the break room while speaking to her friend, but contends it was not a threat against anyone.  Ms. Lammers attempted to rectify a perceived problem by speaking to a manager about a co-worker.  The employer has never warned or reprimanded Ms. Lammers about her work performance or her behavior in the past. It is credible that there was no willful or wanton disregard of the employer's best interest. The hearing record lacks evidence of sufficient quantity and quality to establish Ms. Lammers was discharged for misconduct connected with the work.  


DECISION
The February 6, 2002, discharge determination is REVERSED. Ms. Lammers is allowed benefits beginning with the week ending January 19, 2002 and continuing through February 23, 2002, if otherwise eligible. The three weeks of benefits are restored to the maximum benefit amount. The determination will not interfere with her receipt of extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on March 11, 2002.
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Cynthia Roman, Hearing Officer

