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CASE HISTORY

Mr. Ferguson timely appealed three unemployment insurance determinations issued under AS 23.20.390: a December 31, 2001 determination that holds him liable to repay $976 in benefits paid for the weeks ending November 3, 2001 through November 24, 2001; a December 31, 2001 determination that holds him liable to repay $244 in benefits for the week ending December 1, 2001; and, a January 29, 2002 determination that denies his request for a waiver of overpayment liability.


FINDINGS OF FACT
Mr. Ferguson established an unemployment insurance new claim with a benefit year beginning date effective October 21, 2001. He filed claims and received $244 benefit payments for each of the five weeks ending November 3, 10, 17, 24, and December 1, 2001 for a total of $1220. The two December 31, 2001 overpayment determinations hold him liable to repay that $1,220.

Exhibit 2 contains a facsimile of the January 29, 2002 overpayment waiver determination under appeal. The determination states in part:


**** FACTS ****

Alaska Administrative Code section 8 (AAC) 85.220 provides for waivers of overpayments in circumstances where the claimant: 1) requests a waiver in timely fashion, and 2) received the overpaid benefits in good faith, and 3) repayment of the overpayment would be against equity and good conscience A review of your case record shows you did not receive the benefits in good faith, and that repayment of this debt would not be against equity and good conscience.

**** LAW AND REGULATION ****

AS 23.20.390(b), 8 AAC 85.220

The department may grant a waiver of liability to repay benefits if an individual requests the waiver within 30 days after the determination becomes final; it is established that the individual was faultless in receiving the overpaid benefits; and, repayment of those benefits would be against equity and good conscience, as defined under this regulation.

**** CONCLUSION OF FACTS ****

After review of the circumstances surrounding this overpayment, we do not find you faultless as required by 8 AAC 85.220.  Therefore, your request for a waiver is denied.

Mr. Ferguson’s unemployment insurance call center paid to him a total of $1,220 for the five weeks ending November 3, 10, 17, 24, and December 1, 2001 as a result, in part, of its November 8, 2001 separation from work determination issued under AS 23.20.379. That call center determination allowed benefits concluding that Alaska Airlines, Inc. had not discharged Mr. Ferguson for misconduct connected with his work.

Exhibit 23 contains a copy of the November 8, 2001 call center determination. The determination provides, in part:

**** FACTS ****

You were employed with Alaska Airlines as a ramp agent.  You stated that you were given the option to resign or be fired for a problem with your timecard. You chose to resign so that you could be eligible for rehire.  The employer representative reported that you quit for another job.  In rebuttal, you stated that you did not quit for another job, that you had no option to continue working there.  The employer representative could not be reached for further comment.  Your last day worked was 10/16/01.  Based upon available information, it is determined that you were discharged for reasons other than misconduct in connection with the job.

**** CONCLUSION OF FACTS ****

You were discharged by your employer.  Because the circumstances involved in your discharge did not show a willful disregard of your employer's interest, it has been determined that you were discharged for reasons other than misconduct in connection with your work.  Benefits are therefore allowed beginning 10-14-2001, if otherwise eligible.
Alaska Airlines, Inc. appealed the call center’s November 8, 2001 determination. Appeal Tribunal docketing staff assigned the appeal the docket number “01 2283.”

A Tribunal hearing officer conducted hearing 01 2283 on December 27, 2001. The Tribunal issued decision 01 2283 on December 31, 2001. The Tribunal decision reversed the call center determination. Tribunal decision 01 2283 held the employer discharged Mr. Ferguson for misconduct connected with his work. Tribunal decision 01 2283 imposed a six‑week disqualification that denied Mr. Ferguson benefits for the weeks ending October 20, 2001 through November 24, 2001.

The six-week disqualification imposed by Tribunal decision 01 2283 overlapped the four weeks ending November 3 through November 24, 2001. The overlapping disqualification created a direct overpayment of $244 for each of those four weeks.

The six-week disqualification imposed by Tribunal decision 01 2283 also overlapped the week ending October 27, 2001 for which Mr. Ferguson had received nonpayable “waiting week” credit.* After issuance of the Tribunal decision, waiting week credit moved to Mr. Ferguson’s next payable week, which was the week ending December 1, 2001. Movement of the nonpayable waiting week to the week ending December 1, 2001 rendered overpaid the $244 already paid for that week. That brought the total overpayment amount to $1,220.

Mr. Ferguson’s unopposed testimony establishes he provided the call center with the same information provided to the hearing officer for hearing 01 2283. He emphasizes that he gave the call center all the truthful information about his separation from work when the call center representative interviewed him before issuing the November 8, 2001 call center determination.

Mr. Ferguson’s testimony creates an unrebutted presumption that the call center determination writer and the hearing officer weighed similar evidence and arrived at different conclusions. The record fails to show that the call center determination and the Tribunal decision differed because Mr. Ferguson withheld or misstated facts to the call center that resulted in the call center allowing him benefits without penalty under AS 23.20.379.

____

*”’[W]aiting week’ means the first week of unemployment for which an individual files a claim during the individual’s benefit year and for which no disqualification is imposed under AS 23.20.360, 23.20.362, 23.20.375, and 23.20.378 - 23.20.387.” AS 23.20.520(19).

Mr. Ferguson is married and lives with his wife and seven‑year‑old child. As of the hearing date, the family has less than $100 in cash, checking, savings accounts, mutual funds, and financial assets of all types. The family has two vehicles. Mr. Ferguson and his wife use the vehicles to get to their jobs.

Mr. Ferguson works part-time grossing approximately $800 to $1,000 per month. Mr. Ferguson’s wife works full-time grossing approximately $2,595 per month. 

Mr. Ferguson’s monthly family expenses include $1,000 for housing, $300 for utilities, $500 for food, $375 for vehicle payments, $350 for bill consolidation payments, $50 for credit cards, $250 for various insurance including vehicle as well as health insurance with Mr. Ferguson’s new employer, and $150 for vehicle fuel. The family also owes $565 per month in student loan payments that it is currently not paying.


PROVISIONS OF LAW

AS 23.20.390 provides, in part:

(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

(b) The department shall promptly prepare and deliver or mail to the individual at the individual's last address of record a notice of determination of liability declaring that the individual has been determined liable to refund the amount of benefits to which the individual is not entitled.  The amount, if not previously collected, shall be deducted from future benefits payable to the individual.  However, the department may absolve liability to the fund for repayment of all or a portion of those benefits if the department determines that an individual has died or has acted in good faith in claiming and receiving benefits to which the individual was not entitled and recovery of those benefits would be against equity and good conscience.
8 AAC 85.220 provides, in part:


(a)
A determination of overpayment liability issued under AS 23.20.390 will include a statement of the right to request a waiver of repayment of the overpayment.  An individual may request a waiver within 30 days after the date on which the determination of liability becomes final.  The director may extend this period if the request is delayed by circumstances beyond the individual's control.


(b)
The director shall waive repayment of an overpayment of benefits to an individual under AS 23.20.390 if



(1)
the individual has died or received the benefits in good faith;



(2)
repayment would be against equity and good conscience; and



(3)
the request for waiver meets the requirements of this section.


(c)
Benefits have been received in good faith if the overpayment was received without fault by the individual, and the individual did not have the capacity to recognize that he or she was incorrectly overpaid.  Benefits have not been received in good faith if the individual



(1)
negligently reports or fails to report information, which results in the overpayment; or



(2)
knew or should have known that the individual was not lawfully entitled to receive the benefits.


(d)
Repayment of an overpayment is against equity and good conscience if



(1)
repayment in 12 consecutive monthly installments would cause great hardship to the individual, considering the current and potential income and other financial resources available to the individual and the individual's family;



(2)
the overpayment resulted from a decision of the department or a court overturning a determination of eligibility made at any level of appeal, and the individual did not withhold or conceal pertinent information on any claim for benefits or in any investigation or proceeding;



(3)
the individual received the overpaid benefits by relying on clearly incorrect advice, given to the individual by the division or an employment security agency of another state, which the individual could not recognize as incorrect; or

(4) the overpayment cannot be waived under (1) - (3) of this subsection, but the department determines that recovery would be injurious to the individual after consideration of the standards in (1) - (3) of this subsection, and any extraordinary circumstances.


(e)
A waiver of repayment of the overpayment will not be granted if the overpayment is the result of a false statement or misrepresentation of a material fact, or failure to report a material fact.


(f)
The director may waive a portion of an overpayment if recovery of the full amount would be against equity and good conscience under (d) of this section.
CONCLUSION

Mr. Ferguson was overpaid $1,220 in benefits for the weeks ending November 3, 2001 through December 1, 2001. The overpayment resulted from a Tribunal appeal decision overturning a call center determination of eligibility. Hearing record 02 0294 does not show that Mr. Ferguson withheld or concealed pertinent information on any claim for benefits or in any investigation or proceeding connected with the $1,220 overpayment liability. The waiver of overpayment liability will be granted.
DECISION
The December 31, 2001 overpayment determination issued under AS 23.20.390 that holds Mr. Ferguson liable to repay $976 in benefits paid for the weeks ending November 3, 2001 through November 24, 2001 is AFFIRMED.

The December 31, 2001 overpayment determination issued under AS 23.20.390 that holds Mr. Ferguson liable to repay $244 in benefits for the week ending December 1, 2001 is AFFIRMED.

The January 29, 2002 overpayment waiver determination issued under AS 23.20.390 is REVERSED. The overpayment waiver is granted. Mr. Ferguson is not required to repay the $1,220 in overpaid benefits addressed in this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 6, 2002.








Stan Jenkins







Hearing Officer

